
SURFACE USE AND EASEMENT AGREEMENT


This Surface Use and Easement Agreement (“Agreement”) is entered into this ___ day of ______________, 2004 between _________________________, whose address is _________________________________ (hereinafter “Association”) and ___________________________, whose address is ________________________________________, its agents, affiliates, subcontractors, successors and assigns (hereinafter “Operator”).  

RECITALS


A.  The Association owns the surface estate and/or owns the right to grant easements throughout the surface estate of property located in _________ County, Colorado, comprising portions of ____________________________, more particularly described in Exhibit A to this Agreement as Roads, Easements and Open Space and is hereinafter referred to as the “Property.”


B.  The Association was created for the benefit and protection of common areas and individual lots within ______________ as described in Exhibit A (the “______________________”).


C.  The Property is a portion of ________________ and exists for the benefit of the individual lots and surface owners (the “Surface Owners”) within ______________________.


D.  Operator is the owner of all of the oil and gas leasehold interests in and under the Property and those portions of ______________ as described on Exhibit A and labeled as “Operator Lease Area.”


E.  Operator plans to develop its leasehold interests by drilling and operating gas wells near the Property and within ________________.


F.  This Agreement provides for and is limited to the protection of the surface estate of the Property (and to the extent permitted by applicable law, _______________) while allowing for the prudent development of the oil and gas estate.


NOW THEREFORE, in consideration of the covenants and mutual promises set forth in this Agreement, including in the Recitals, the parties agree as follows:

I.  
ACCESS

1.
Association hereby grants Operator the right to access the Property for its drilling and operations.  Access granted by Association to Operator for its drilling and operations on the Property shall be limited to the existing roads on the Property (“Existing Access”) described on Exhibit A.  Access for operations, construction, equipment, etc., is granted solely for those activities associated with the Operator Lease Area within the boundaries of the Property.  Operator shall confine its employees only to the areas where work necessary to its operations is being performed.
2. Operator and Association shall meet quarterly beginning approximately ____________________, to discuss Operator’s plans within _____________________.  Meeting times and locations shall be mutually agreed by Operator and Association.

3.
Permanent access easements for roads, flowlines, cuts, fills, and shoulders shall not exceed thirty-five feet (35’) in total width, with twenty feet (20’) in width for traveled surface.  Temporary construction access shall be fifty feet (50’) maximum, with sixty feet (60’) maximum at curves.  Temporary construction access shall be limited to six months except for emergency repairs.  Operator shall use best efforts to minimize actual temporary construction access area used.  Operator shall re-vegetate all areas of easement upon completion of construction outside the twenty feet (20’) wide travel area.   

4. Surface damage to Existing Access shall be minimized.  Operator agrees to repair, at Operator’s cost, any damage caused by Operator to Existing Access used for Operator’s access.  Operator shall be responsible, at its own expense, for any road improvements and culvert replacements necessary to support heavy truck traffic and for all maintenance on roads used by Operator.  If Operator uses the existing entrance on _____________, Operator shall maintain the entrance gate in proper operating condition at its expense.  In those instances where roads cross fence lines, cattle guards and/or braced gates shall be installed at the sole cost and expense of Operator.
5. Upon execution of this Agreement, the Association shall be compensated for use of Existing Access in accordance with the confidential compensation schedule negotiated by the parties of even date herewith (“Compensation Schedule”). Such payment shall be made by guaranteed funds.  Such compensation shall be for access and flowlines as described in this Agreement within the “Existing Access” areas shown on Exhibit A.
6. The timetable for when Operator shall become responsible for maintenance of roads within the “Existing Access” areas shown on Exhibit A is as follows:
a. Once Operator accesses portions of “Existing Access” with its heavy equipment, Operator shall be responsible for maintenance and improvements to such portions of “Existing Access” until final reclamation.
b. Once Operator begins construction activities for building flowlines and/or pipelines within portions of “Existing Access”, Operator shall be responsible to improve and maintain such portions of “Existing Access” until final reclamation.
c. In the event that access by Operator via portions of “Existing Access” does not include the use of heavy equipment or the installation of flowlines, Operator shall be responsible to maintain only such portions of “Existing Access” traveled by Operator in excess of 5 trips per twenty-four hour period.

7. A designated representative of Operator and a designated representative of Association shall meet quarterly to assess maintenance needs to be addressed on portions of access to be improved and/or maintained by Operator.  Each party’s designated representative shall be named at the quarterly meeting described in Paragraph 2 of this Agreement.
8. In the event that emergency maintenance is necessary, Association shall contact Operator’s designated representative and Operator will repair access as soon as reasonably possible.  If road or portions of roads are impassable, Operator shall use best efforts to repair within 24 hours or sooner, if reasonably possible.  If roads or portions of roads are passable, Operator and Association shall agree to a mutually acceptable time for the emergency maintenance.

9. Existing Access must remain safe and passable, even while under construction.
10.
If Operator uses or plans to use the existing bridge located on ___________________, crossing ______________ of the _____________, the bridge must have a structural evaluation and be strengthened or replaced, if necessary, at Operator’s expense in order to support heavy truck traffic.
11.
When Operator’s road improvements require widening “Existing Access, Operator shall re-surface the access with road base material of a quality which provides for normal residential traffic as well as Operator’s heavy equipment traffic.  Road improvements shall be constructed so as to avoid areas with high erosion potential.  Operator shall provide at least 15 days’ notice prior to road construction activities.  Improvements to roads shall be graded to spread drainage instead of channeling runoff. Erosion control, including but not limited to netting, mulching, re-seeding and weed control, shall be put in place for any construction activities.  Water bars shall be constructed on road grades or slopes to avoid erosion.  Spacing of water breaks is dependent on slope and soil type.  
12.
The speed limit on all roads shall be 15 miles per hour.  The Operator shall post and enforce adherence to speed limit by its employees and contractors while working on the project.   Travel shall be limited to within the existing access corridor.
13.
Operator agrees to use reasonable efforts to keep all roads free of weeds, debris, litter and trash, and, if necessary, shall perform trash pickup.  
II.  
FLOWLINES 

14.
Association hereby grants to Operator an exclusive right, privilege and easement to locate, survey route, construct, entrench, maintain, protect, operate, inspect, repair, re-size and replace pipeline(s), gathering line(s), produced water line(s), and appurtenances thereto, which may include above and below ground valves, drips, meters, wire leads, markers, locators, and other surface structures or facilities which are essential to the operation of the pipeline(s), gathering line(s), and produced water line(s), for the purpose of transporting oil, gas, water, or other substances which may be transported through a pipeline regardless of their kind or nature, on, over, under, across the Property (collectively the “Flowlines”).  Flowlines shall be located within the right-of-way of the Existing Access as more fully described on Exhibit A. The Association shall be compensated for the flowline easement(s) in accordance with the Compensation Schedule. 

15. Existing Access shall not be blocked or made impassable during flowline construction.  Flowlines shall be clearly marked as to location and shall be covered by a minimum of 36” of soil.

16. When excavating trenches wider than twelve inches for flowline installation or repairs, Operator shall segregate topsoil and backfill trenches to return soils to their original positions and contour, pursuant to the requirements of the COGCC.  

17. To prevent leaks, Flowlines shall be pressure tested to industry standards upon installation and then in each year following installation. Flowlines found to be leaking at any time shall be immediately shut down and remain shut down until repairs are made.  

18. Flowline construction shall avoid erodible slopes to the extent reasonably possible and in accordance with the regulations of the COGCC.  Where necessary, erosion control features, such as water bars or other means of diverting flows off sloping Flowline rights-of-way, will be constructed to control and eliminate increased runoff and erosion.  Flowline trenches shall be maintained by Operator to correct subsidence and control erosion.  

19. Reclamation and abandonment of Flowlines shall be in accordance with state and local requirements.  

20. Abandoned Flowlines shall be emptied of all gas and water, cut off below the ground surface, and capped at the ends.

III. EQUIPMENT

21.
Operator shall not use the Property for the long-term storage of equipment or materials related to its operations.
IV.   
SAFETY and ENVIRONMENTAL ISSUES

22. Operator shall provide the Association with a list of 24-hour emergency contact numbers for responsible persons and shall provide the Association with a list of all Operator’s employees and contractors who are authorized by Operator to be on the Property or _________________.  Operator shall ensure that all of its employees and all contractor employees verify the entrance gate is closed and locked behind them when entering or leaving the Property. Every employee of Operator and its outside contractors working on the Property or in _________________ must be fully bonded and insured.  Operator shall provide proof of bonding.  Only employees of Operator and its outside contractors are allowed on the Property. Personal or leisure activities are prohibited.
23. Operator retains liability for any and all environmental clean up necessitated by leakage, spill, or introduction by any means of hazardous and toxic compounds or chemicals to the soil or water as a result of its operation or negligence and will pay all costs associated with clean up. This clause shall survive any term of this Agreement and Operator’s activities.

24. Operator shall make every effort through safe construction practices, and shall take precautions at all times, to prevent wildfire, including, but not limited to (a) maintaining a fire extinguisher, shovel, ax, and bucket, in each service vehicle entering upon the property, with factory installed exhaust systems, and (b) utilizing USDA Forest Service approved spark attesters on any gas powered pumps.  Operator shall also endeavor to use diesel powered vehicles whenever possible to avoid fires resulting from catalytic converters.  

25. Operator shall develop and have a fire plan in place with the Stonewall Fire Department prior to commencing operations on the Property. 

26. No burning of timber slash, debris, trash or any open fires shall be allowed.  

27. Operator shall promptly and fully compensate the Association for all damages caused by fire arising out of Operator’s operations, including, without limitation, any charges incurred by the Association for fire suppression.

28. Hunting and fishing are prohibited at all times.  Harassment of wildlife by employees of Operator and its contractors is prohibited.  

29. Operator shall use its best efforts to control noxious weeds and will remove noxious weeds which are introduced or spread due to its operations on the Property.

30. Construction debris shall be removed immediately by Operator and its contractors.  Construction areas and access roads shall be kept litter-free by Operator and its contractors.  Operator and its contractors shall provide trash receptacles and trash shall be continuously contained and regularly collected during the entire life of Operator’s operations. All garbage, trash, flagging, lath, etc. is to be removed from the area and hauled to an authorized dumpsite at Operator’s expense.  

31. Operator shall ensure that firearms, pets, alcoholic beverages or illegal drugs are not brought on to the Property by its employees or employees of its contractors. Smoking is prohibited except in enclosed vehicles.

32. Operator shall notify Association as to the type, manner and frequency of its use of insecticides, herbicides, fungicides, rodenticides, and other similar substances.  A pesticide may be used only in accordance with its registered uses and in accordance with municipal, county, state and/or federal regulations by qualified personnel.  

33. Soaps, detergents, or other non-degradable foreign substances will not be used for washing in streams or rivers.  Oil, lubricants, or toxic substances shall not be drained onto the ground surface. If  produced water is of sufficient quality as determined by Federal, State, and local regulations, road spreading will be allowed for purposes of dust suppression and re-vegetation.
34. Vegetation removal necessitated by a construction project shall be confined to the limits of actual construction.  Operator will prune rather than remove vegetation in instances where removal is not necessary.   

35. All trees removed for construction must be removed from the Property, bucked up for firewood, or left on site per the Association’s request.  

36. All slash and debris must be removed from the Property within one week of cutting.  

37. Temporary erosion control measures such as mulch, jute netting, or other appropriate methods shall be used on unstable soils, steep slopes, and wetland areas to prevent erosion and sedimentation until vegetation becomes established.

38. Upon termination of any of Operator’s operations upon the Property, Operator shall restore the surface of the land affected by such terminated operations. Reclamation and restoration shall produce a natural appearance and shall be consistent with site conditions, local standards and appropriate local, state and federal agencies.  Additionally, the area and extent of surface disturbance and the length of time that the area will remain disturbed before interim or final reclamation activities commence shall be minimized to the extent reasonably possible.  

V. 
ELECTRIC POWER ISSUES

39. Periodically, Association and Operator will review the economics of upgrading well site operations with electricity.  Once Operator has drilled 10 wells within ___________________, the parties shall negotiate in good faith to determine a cost sharing basis which fairly allocates costs of bringing in electricity to the well site area(s).  Upon successful completion of such negotiations, Operator will electrify its well site operations, and the parties will share the costs pursuant to the agreed upon cost sharing basis.

VI.  
GENERAL PROVISIONS

40.
Operator shall conduct its operations on the Property in accordance with all of the rules and regulations promulgated by the Colorado Oil and Gas Conservation Commission, as well as all other state and federal laws, rules and regulations.  In the event that local laws are preempted by state and federal laws, Operator shall comply with state and federal laws.  
41. In the event that either Association or Operator fails to comply with any right, duty or obligation hereunder, the non-defaulting party shall so notify the defaulting party in writing and, if the default is not corrected within sixty (60) days from the receipt of said written notice, the non-defaulting party shall have the right to enforce the provisions of this Agreement in law or in equity along with any other rights and remedies, including attorneys’ fees, provided under the laws of the State of Colorado.  
42. Operator’s access and activities shall be limited to normal workdays and normal daylight working hours only, except in the case of an emergency or during drilling, re-working, fracing, workover and completion activities.  
43. Except for the Easement(s) and Existing Access as described herein and in Exhibit A, the Operator shall not use or occupy any part of the surface of the Property except in the event of an emergency.  

44. Operator agrees to defend, indemnify and hold Association harmless from any and all third party claims, demands or judgments connected with Operator’s use of the Property.  

45. Operator shall pay all additional taxes that may be assessed against the Property by reason of any improvements placed thereon by Operator.  

46. Association agrees that Operator may file in the county records a  “Memorandum of Surface Use Agreement” to provide third party notice of the existence of this Agreement.  

47. It is hereby agreed and understood by the parties hereto that this Agreement shall not alter and/or supercede the rights of the Operator under the oil and gas lease(s) covering the Property, except surface use rights as specifically described herein.  

48. This Agreement shall supersede all preceding surface agreements related to gas development, if any, executed by Association and Operator or any of Operator’s predecessors in interest covering the Property.

49. Operator shall consult in good faith with Surface Owners in _______________ and make a good faith offer to enter into surface use agreements which incorporate the terms hereof and the additional terms and conditions relating to potential additional access, Flowline easements, equipment and wells within _______________ (“Additional Terms and Conditions for Surface Owners’ Agreements”) attached hereto as Exhibit C.  Surface Owners in _______________ are intended third party beneficiaries of this Agreement.   

50. Unless otherwise agreed by Association, the rights and obligations granted by Association to Operator under this Agreement shall terminate when operations cease to exist, as determined in good faith by Operator, or when the underlying lease is terminated, whichever occurs sooner.  Upon termination or surrender of this Agreement, and at Association’s request, Operator will execute and deliver to Association a good and sufficient recordable release of all of Operator’s rights under this Agreement.  

51. All express and implied covenants of this Agreement shall be subject to all federal, state, county or municipal laws, executive orders, rules and regulations, and Operator’s obligations and covenants hereunder, whether express or implied, shall be suspended at the time or from time to time as compliance with such obligations and covenants is prevented or is in conflict with federal, state, county or municipal laws, rules, regulations or executive orders asserted as official by or under public authority claiming jurisdiction, or Act of God, and this Agreement shall not be terminated in whole or in part, nor Operator held liable for damages for failure to comply with any such obligations or covenants, if compliance therewith is prevented by, or is in conflict with, any of the foregoing eventualities.

52. Any notice or other communication required or permitted under this Agreement shall be sufficient if deposited in the U.S. Mail, postage prepaid, with a copy sent via facsimile, addressed to each of the following:

If to Operator:



________________


__________________

________________



Attention:  ________________

If to Association:


__________________

________________


________________


Attention:  ________________

Any party may, by written notice so delivered to the other party, change  the address or individual to which delivery shall thereafter be made.

53. This Agreement, which incorporates the Exhibits attached hereto and made a part hereof, constitutes the entire agreement between the Association and Operator concerning this Agreement, and no representations or statements, either verbal or written, have been made between Association and Operator which modify, add to, or otherwise change the terms of this Agreement.  All modifications and amendments to this Agreement of every nature and kind shall only be made in writing, signed by both Association and Operator.  

54. This Agreement shall inure to the benefit of, and shall be binding upon, the parties hereto and to their respective employees, contractors, subcontractors, affiliates, subsidiaries, agents, heirs, lessees, successors, legal representatives and assigns.  

55. This Agreement shall be construed in accordance with the laws of the State of Colorado.  
56. This instrument may be executed in any number of counterparts, each of which shall be considered an original for all purposes.

IN WITNESS WHEREOF, the parties have executed this Agreement on the date first written above.







_________________________






______________________________







By:  ____________________







Its:  ____________________

_________________________

______________________________

By:  ____________________

Its:  ____________________
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