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Preface

In January 2006, the Water Quality Control Commission determined that continuation of coverage for oil and gas construction activities was warranted under Colorado Discharge Permit System Regulations, and asked the Water Quality Control Division to explore further options for possible waivers or other forms of flexibility for this industrial sector.

The Water Quality Control Division initiated various levels of effort, (i.e., involving public outreach, stakeholder meetings, coordination with the Colorado Oil and Gas Conservation Commission, and field studies) to scope, identify, and evaluate these options. This report on these findings will be presented to the Water Quality Control Commission in May 2007.

The contact for questions about this report is:


Kathy Dolan, Stormwater Program


Water Quality Control Division


4300 Cherry Creek Drive South (WQCD-P-B2)

            Denver, Colorado 80246-1530

            Phone  303-692-3596

            Fax      303-782-0390


Email   Kathy.Dolan@state.co.us
Executive Summary

With the passage of the 2005 Federal Energy Bill, stormwater discharges associated with oil and gas construction activities were exempted from the federal permitting program established under the Federal Clean Water Act. This legislation did not restrict other entities, such as states, from continuing to regulate this category of stormwater discharges. After receiving and considering substantial public input, the Colorado Water Quality Control Commission (Commission) decided  (January 2006) these stormwater sources would continue to be regulated under the authority of the Colorado Water Quality Control Act. Since, without the presence of a federal program, the state could consider modifications in how to regulate stormwater discharges from oil and gas construction activities, the Commission requested the Water Quality Control Division (Division) to explore these options and report the findings and recommendations to the Commission in May 2007. 

This document (Proposal – Stormwater Provisions for Oil and Gas Construction Activities: Exploration of Options) is prepared for the May 14, 2007 Commission meeting, and addresses the Division’s activities in 2006 and 2007, including substantial stakeholder involvement, to identify and examine the options. The major findings are concisely presented in this Executive Summary under options to change the regulations and to modify permits and permitting processes. 

One major finding was that there is no need to propose regulatory changes. The traditional federal and state regulatory approach to stormwater permitting has required best management practices (BMPs) to control and/or abate the discharge of pollutants.  The regulatory framework is not prescriptive about which BMPs are required. Thus, the options for flexibility reside at the level of permitting decisions.  Therefore, the Division focused on options for potential modifications to these practice-based requirements.   
Another major finding was that the construction activities at the oil and gas sites are not significantly different from construction activities in other industrial sectors, including the associated needs for common BMPs. Thus, there was no credible basis for establishing a separate stormwater construction permit for the oil and gas industry in Colorado. 

The third major finding included changes to some of the Division’s processes and interpretation of requirements in the preparation of permits to control stormwater discharges from construction sites. The subjects of these changes are listed below and the details are provided in the report. The statewide general permit for permitting the discharge of stormwater from construction sites has been drafted for renewal, and was released for public comment in March 2007.  There were changes made in this draft permit, and these are listed at the end of the report. The Division’s intent is to issue the renewal permit after the Commission meeting and before the current permit expires on June 30, 2007.

R-factor waiver for croplands

· Additional applicability of R-factor waiver for Field Permit certification areas

· Additional applicability of R-factor waiver for sites with nearby but separate regional road and pipeline construction

Field SWMPs (Stormwater Management Plans)

· Allow for a master SWMP format

· Allow for a master SWMP to be used without defining that all covered sites are part of a single common plan of development

· Allow for a master SWMP to be maintained at a central location

Final stabilization requirement
· Establishment of a vegetative cover is not required for areas returned to cropland

· Stabilized unpaved surfaces can meet the definition of final stabilization

· Guidance on the relationship between the Division’s final stabilization requirements and COGCC’s interim reclamation requirements

SWMP
· Remove the requirements for an estimate of the runoff coefficient and identification of the boundaries of the 100-year floodplain 

Inspections
· Post-storm inspections within 24 hours of a storm event; or within 72 hours of a storm event where there are no construction activities occurring during the 48 hours following the event.

· Alternative inspection schedule allowed when the schedules required in the permit are shown to be impractical.

· Different inspection frequency requirements allowed for sites within a Field Permit that are on different construction schedules, but are under a common plan of development or Field Permit certification

· Allow for completed sites that meet the final stabilization preparation criteria, except for seeding, to transition from 14-day to monthly routine inspections

· Allow for reduced inspection frequency for sites where the only construction activity remaining will not disturb the ground surface

Finally, there are circumstances where the regulatory authority of the Colorado Oil and Gas Commission and the Water Quality Control Commission overlap. During the process of preparing this report, the technical staff of both agencies worked together to better define roles and responsibilities for reporting, field oversight, response, remediation, and associated enforcement actions at oil and gas construction operations. As a result of this cooperative effort, a Memorandum of Agreement is being drafted that will support their joint participation in a more efficient regulatory process.
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I. Introduction

A. Commission Request 

At a January 2006 hearing, the Water Quality Control Commission (the Commission) determined that it was appropriate for oil and gas construction activities that disturb one or more acres to continue to be regulated under the Colorado Stormwater regulations.  The Commission’s statement of basis for this decision is provided in Appendix A. 

As part of the above decision, the Commission stated that it would hold a public informational hearing in 2007, to 

“review the status of implementation of these provisions for oil and gas construction activities disturbing one or more acres, to assess whether any further actions by the Commission are appropriate to protect water quality.” 

Further, the Commission requested the Division to initiate a joint effort with the Colorado Oil and Gas Conservation Commission (COGCC), and invite participation from industry, local government and the public, to: 

· “Examine current stormwater management practices for oil and gas construction activities in Colorado; and 

· Explore options to assure that implementation of the Commission’s stormwater permitting requirements and the COGCC regulations will be coordinated in a manner to avoid adverse water quality impacts from these activities while minimizing the administrative burden on these    agencies and the regulated community. 

The Commission also specifically requests that the Division’s efforts include “exploration of options for waivers or other forms of flexibility for activities that present a low risk of adverse water quality impacts.”

The Division initiated this effort and provides the two types of information requested by the Commission in this report organized under the following headings:

· Permitting of Stormwater Construction Activities in Colorado

· Process to Scope, Identify and Evaluate Options

· Conclusions and Recommendations

B. Regulatory Framework

Under Regulation No. 61. (Colorado Discharge Permit System Regulations), the discharge permit provisions have applied to stormwater discharges associated with construction activities, including oil and gas construction activities, disturbing five or more acres since October 1, 1992. Further, these regulations have applied to all construction activities disturbing one or more acres since July 1, 2002 (although a temporary extension to July 1, 2005 was granted for oil and gas construction activities disturbing one to five acres).  
With the passage of the 2005 federal Energy Bill, stormwater discharges associated with oil and gas construction activities were essentially exempted from the discharge permit program established under the federal Clean Water Act.  This legislation did not restrict other entities, such as states, from continuing to regulate oil and gas construction activities.

Colorado law allows the Commission to adopt rules more stringent than corresponding federal requirements only if the more stringent State rule is necessary to protect the public health, beneficial use of water, or the environment of the State, based on sound scientific or technical evidence.  

Because the stormwater permitting requirements for oil and gas construction activities were, for the most part, removed from federal NPDES stormwater permitting requirements, the requirements within Regulation 61 for stormwater discharges associated with oil and gas construction activities can be reviewed and modified if determined appropriate.

Consistent with the federal NPDES Regulations, Regulation 61 provides the framework for issuing permits to implement water quality and technology based standards for point source discharges.  Effluent limitations must control all pollutants or pollutant parameters which the Division determines are or may be discharged at a level which will cause, have the reasonable potential to cause, or measurably contribute to an excursion above any water quality standard, including narrative standards for water quality.  When numeric effluent limits are infeasible, permits may require best management practices to control or abate the discharge of pollutants.  It is within this regulatory framework that EPA and the Division have required best management practices in stormwater discharge permits, such as stormwater management plans and site inspections, to implement water quality standards.  As such, changes to the requirements for oil and gas construction sites can be made through modification to the permit and would not require modification of the regulations.

The vast majority of options for flexibility investigated by the Division addressed potential modifications to these practice-based requirements.  Because the specific permit requirements for these practices are not included in the NPDES or CDPS rules, no regulatory change would be necessary to modify the requirements for those practices.  

C. Water Quality Control Commission and Colorado Oil and Gas Conservation Commission

1. Role of COGCC as Implementing Agency for WQCC  

The Colorado Water Quality Control Act was amended (in 1989 by Senate Bill No. 181) with the intention to confirm the Commission’s sole authority to set standards and classifications for groundwater.  It was also intended to provide a coordinated process for the implementation of those standards and classification by agencies that had existing responsibility to regulate certain activities. Briefly, this means that each implementing agency (e.g., Colorado Oil and Gas Conservation Commission, Division of Reclamation, Mining and Safety) is to develop and apply their own programs to protect groundwater quality, after consultation with the Water Quality Control Commission and the Division.  Implementation of the standards and classifications by implementing agencies is limited to discharges to groundwater, as the Division remains solely responsible for the issuance and enforcement of permits for point source discharges to state surface waters.  In the early 1990’s, memoranda of  agreement were signed by the Commission, the Division, and each of the implementing agencies, and have been followed up by  continued cooperative efforts between these agencies. 

The Colorado Oil and Gas Conservation Commission (COGCC) has authority in Colorado to regulate oil and gas operations to prevent and mitigate significant adverse environmental impacts on any air, water, soil, or biological resource resulting from oil and gas operations.  This authority is implemented through COGCC rules and regulations. 

COGCC has limited regulatory oversight of activities on federal lands to access federal mineral rights.  In these situations, the Division is the sole Colorado regulatory agency with oversight of potential surface water quality impacts from these activities.
2. WQCD-COGCC Interaction

There are circumstances where the regulatory authority of the COGCC and the Division overlap.  In the Commission’s January 2006 rulemaking hearing, testimony to the Commission was made concerning the necessity of the Division program, given the existence of the COGCC rules that also address protection of water resources.  The Commission determined that although this overlap existed, the COGCC requirements did not “constitute a full stormwater management program; i.e., COGCC rules do not contain equivalent requirements for preparation and implementation of a Stormwater Management Plan (SWMP) or for inspections of stormwater controls, and COGCC rules do not contain the more detailed requirements in the Division’s permit that could be cited in potential compliance assurance actions.” (Regulation No. 61, Section 61.58(B)).  The COGCC does have rules on minimizing erosion and offsite sedimentation at oil and gas facilities and access roads.  As part of COGCC’s routine site inspections, staff looks for the presence of necessary Best Management Practices (BMPs) and other erosion control measures and for indications of erosion and offsite sedimentation.

The Division and the COGCC have worked together to define roles and responsibilities for reporting, field oversight, response, remediation, and associated enforcement actions at oil and gas construction operations.  This coordination between agencies has continued as the Division has investigated potential changes to the Division’s oil and gas construction site program.  The agencies have developed a draft Memorandum of Agreement (MOA) to clarify further their roles and responsibilities to implement an efficient regulatory process.   The coordination between the agencies, and the MOA, are further discussed in Sections III.B.1.c, and III.B.1.f below.
3. Estimates of Oil/Gas Activities Based on COGCC Permitting

The oil and gas exploration and production industry has experienced tremendous growth within Colorado during the past few years.  The number of drilling permits issued annually by COGCC is one measure of this trend; 1529 permits were issued in 2000, while 5904 were issued in 2006.  (See graph below.)  COGCC estimates that, given the demand for and strong prices of oil and gas, the current level of activity is likely to continue and possibly increase somewhat in 2007. (Note that some of these permits are for new wells drilled from an existing pad, or multiple wells from one pad, and so it is not possible to determine the actual amount of surface disturbance that will be caused by the new wells.)
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II. Permitting of Stormwater Construction Activities in Colorado

A. Stormwater Construction Permit 

1. Summary of Provisions

All entities engaged in construction activity that disturbs at least 1 acre of land during the life of the project (or is part of a larger common plan of development or sale that will disturb at least 1 acre) are required to obtain coverage under Colorado’s CDPS Stormwater Construction Permit.  Construction activities including clearing, grading, excavation, demolition activities, haul roads, areas used for staging, and other ground disturbance activities.  Applicants must develop a Stormwater Management Plan (SWMP) for their construction project.  The SWMP is essentially a description of the project, the potential pollutant sources, and the system by which the Best Management Practices (BMPs) to be used at the site are selected, installed, and maintained during construction, and until final stabilization is attained at the site.  Other permit requirements include inspections, records retention, and reporting.  Permit coverage is required until all disturbed areas have reached final stabilization.

2. Implementation Experience

In the 1990s, federal and state stormwater regulatory emphasis was on compliance assistance.  More recently, emphasis has shifted to that of compliance assurance and enforcement, in an effort to ensure that stormwater discharges do not cause or contribute to exceedances of water quality standards.  As a result, the number of construction site inspections conducted annually in Colorado, as well as subsequent violations found and enforcement actions taken, have increased substantially over the past three years. 

Concurrent with the compliance assurance emphasis, the Division continues to participate in numerous outreach efforts, including the Erosion and Sediment Control class, and the new Construction Inspector Training class, both offered at Red Rocks Community College.  Many other outreach efforts are on-going.  

Within the past two years, the residential and commercial sectors within the construction industry have partnered with the Division to develop a privately funded and operated stormwater program.  A number of general contractors voluntarily participate in a rigorous program of stormwater training and education, regular outside third-party inspections and increased levels of documentation and accountability.  This program, the Colorado Stormwater Excellence Program (CSEP), has demonstrated highly positive compliance results.  In addition, Colorado homebuilders have recently initiated a voluntary program to assist with stormwater compliance within their industry.

With the stronger emphasis on permit compliance and enforcement, as well as increased education levels within the regulated community, the Division has seen a related increase in the understanding and implementation of stormwater discharge permit requirements by permittees.  This is true regardless of the specific construction industry they represent, e.g., oil and gas industry, home building industry, etc.  The short term trend is that more companies understand that stormwater can be managed with appropriate stormwater control selection and implementation, and proper oversight of their projects.

B. Construction Permitting for the Oil and Gas Industry

1. Comparison of Oil and Gas Construction and Other Construction

Inspector field visits indicate that there are some differences between oil and gas construction activities and other industry-specific construction activities.  The primary difference is the dispersed and remote nature of many oil and gas sites.  These sites can present some challenges in meeting the Stormwater Construction Permit requirements, such as accessing the site in a timely manner after a storm event.  Additional distinctions can include the lack of access to land area beyond that necessary to conduct oil and gas operations, and oversight by multiple agencies, including federal agencies.  A lack of access to additional land beyond that leased to the permittee can limit the type of BMPs that are feasible for the site.  A site subject to multiple-agency oversight may experience conflicting requirements imposed by the different agencies.  This situation can also occur with other types of construction, such as for projects that cross several jurisdictions.

However, despite the differences listed above, there are no significant differences in the construction techniques or BMPs used for these construction activities.  In other words, clearing, grading, excavating, cut and fill activities, work adjacent to State waters, road development, linear projects, etc., occur across the construction industry as a whole. The same universe of BMPs, including many of those included in an industry-developed guidance for oil and gas construction activities, the RAPPS (Reasonable and Prudent Practices for Stabilization) document, are used to control stormwater discharges associated with these activities.  

2. Pollutant Sources

Over the past year, the Division has gained a greater understanding of the field conditions, pollutant sources, and potential for water quality impacts from oil and gas construction activities through: 1) a research effort to evaluate oil and gas construction activities occurring on the plains in agricultural lands and, 2) statewide compliance inspections conducted by the Division and its contractors.

The Division conducted site visits and evaluated field conditions of various oil and gas construction activities occurring on the plains, with an emphasis on agricultural lands. Each site visit was documented, including notes, a standardized checklist, and pictures. A report summarizing the site visit findings is attached as Appendix C.  Also, the Division and its contractors conducted numerous compliance inspections of oil and gas construction activities, on a statewide basis. Each inspection included a detailed records review and a thorough evaluation of field conditions and stormwater controls.
The pollutant sources associated with oil and gas construction activities, as identified during the Division’s research and inspection efforts, include sediment, petroleum products, and chemicals/fracing additives.  Following is a discussion of each of these pollutant sources, and their occurrence relative to the oil and gas construction industry, and the construction industry as a whole.

a) Sediment

Sediment is a potential pollutant source at oil and gas construction sites (construction of access roads, pad sites, and pipelines necessary for oil and gas exploration and production). Because the ground surface is disturbed during these activities, there is an increased potential for erosion and subsequent discharge of the sediment during storm events. This same condition exists at any type of construction activity that creates ground disturbance.

Roads

The constructed roads that provide access to the various pad sites often contain disturbed ditch lines (to drain the access roads), unstabilized stream crossings, and cut and fill slopes. Oil and gas well fields on agricultural land with flat topography typically need to construct fewer new roads. This is primarily due to the topography, the presence of existing roads, and the need to minimize impacts to the agricultural operations.  Oil and gas well fields on non-agricultural lands with mountainous topography often have a large network of constructed roads. This results in a relatively larger disturbed area in the well field.  Constructed roads are a potential source of sediment. Overall, the road construction techniques and conditions observed on oil and construction gas activities did not differ from road construction associated with other types of construction activities regulated by the Division.
Pad sites

Pad sites are often constructed using cut and fill techniques and grading to produce a level site. During construction, these pad sites are largely composed of loose fill material, which can be highly erodible, and is a potentially significant source of sediment.  Pad site construction is found on both agricultural and non-agricultural land, and in areas with flat topography and mountainous topography.  The length and gradient of disturbed cut and fill slopes associated with oil and gas pad sites are dependent on surrounding topography.  These same characteristics determine the potential to discharge pollutants from the slopes (e.g., longer, steeper cut and fill slopes have a higher potential for erosion and sediment discharge than do those that are relatively short and shallow). In general, the pad site construction techniques and conditions observed on oil and construction gas activities did not differ from other types of construction activities that construct level pad sites for vertical structures.

Pipelines
Pipeline construction involves linear construction activity that can span long distances, cross multiple drainages, and pass through a variety of land uses. Pipeline construction poses a potential increased threat of sediment discharge to State waters, due to the disturbance created when installing a pipeline, and the possibility of crossing a waterway. The length and gradient of disturbed  slopes associated with pipeline construction is dependent on surrounding topography.  
As with pad and road construction, these same characteristics determine the potential to discharge pollutants from the slopes.  Both the pipeline construction itself, and slopes associated with the pipeline construction, are a potential source of sediment.  The nature of the disturbance and conditions observed on pipeline construction for an oil and gas operation are very similar to other types of linear construction projects (e.g., utility installations).

b) Other Pollutants

In addition to sediment, there are two other significant potential pollutant sources found on oil and gas construction sites. The first is the petroleum products used to power and lubricate equipment used in construction and drilling activities, and include compounds such as gasoline, diesel fuel, lubricant oils, hydraulic oils, used oils, and solvents. The second is the various chemicals and fracing additives stored on the pad site for use in the drilling process, which can end up in the drilling fluids. Drilling fluids are stored in a large pit on the pad site during the drilling process. There was no real difference observed in these pollutant sources based on topography or land use. Although some of the chemicals found on an oil and gas construction site are specific to the oil and gas industry, most construction sites will have petroleum products and chemicals onsite; quantities vary depending upon the activity.  
3. Permitting Process

The Division has developed a fact sheet to provide clarification on stormwater permitting requirements for oil and gas construction activities.  This fact sheet includes extensive information on the process of obtaining, and complying with the Stormwater Construction Permit, and is included as Appendix B of this document.  To obtain permit coverage, applicants are required to submit a two-page application form, and complete a SWMP that provides information on the construction activity and the BMPs that will be implemented to control the discharge of pollutants from those activities.  Permit coverage is required to be maintained until the site has been finally stabilized, at which point an inactivation form must be submitted and approved to end permit coverage.  Coverage for oil and gas construction sites can either be obtained for a specific site, or for all activities in a larger field, as discussed below.

a) Field Permitting

To simplify the permitting process for oil and gas construction activities, the Division allows for permit coverage to be obtained for multiple construction activities in an oil and gas field (Field Permit Coverage), instead of permit certifications being obtained for each separate site or common plan of development.  By utilizing this option, an oil and gas company can save resources by not having to apply for permit coverage and inactivation on a site-by-site basis, and by streamlining the SWMP development process.  In addition, a permittee covered under a Field Permit certification would pay only one annual permit fee (currently $270) for the area covered, instead of separate fees for each individual site.  

b) Permits Issued

Currently, there are about 3600 active certifications of coverage under the Division’s general permit for all types of construction activities, the Stormwater Construction Permit.  Of those, approximately 300, or 8%, are for oil and gas construction activities.  Because many of these certifications apply to multiple contiguous well sites within a well field, this represents thousands of individual wells drilled.  The certifications also cover oil and gas construction activities related to building roads and installing pipelines.  
4. Best Management Practices for Oil and Gas Construction

The purpose of implementing BMPs on an oil and gas construction site is to minimize the offsite discharge of pollutants during a storm event or spill. Upon evaluating the BMPs used by the oil and gas industry, the Division has concluded that the BMPs and their associated specifications and installation details, as currently used by the oil and gas industry on construction sites, are the same as those used by other sectors of the construction industry.
III.  Process to Scope, Identify and Evaluate Options

A. Scoping of Issues/Options 

1. Initial Approach 

a) Outreach

In February 2006, the Division sent letters to its current oil and gas construction permittees, informing them of the outcome of the Commission’s January hearing, and advising them to submit applications for any sites that required permit coverage.  The Division obtained from COGCC a list of all the oil and gas well operators in the state (approx. 440), and sent them a similar letter in March 2006.  In addition, the COGCC now includes stormwater permitting information on its website.

Division staff have been involved in numerous presentations and trainings for the industry. Presentations on the Stormwater Program were given to the industry at an oil and gas outreach event in Houston (6/6/2005), a town hall meeting in Palisade (7/19/2006), and at the Independent Petroleum Association of Mountain States (7/26/2006).  Numerous presentations were given in Grand Junction and Durango for the Erosion Control Supervisor (ECS) Training. Both COGCC staff and industry representatives attended the ECS trainings offered in Grand Junction and Durango. 

In addition, Division staff have held meetings with individual companies to discuss compliance issues with the permit requirements and to provide guidance. Some of those companies include Encana Oil and Gas, EXCO Resources, Petroleum Development Corporation, Laramie Energy, and Cordillaren.

b) Public Participation/Stakeholders Process 

The Division has held a series of three stakeholder meetings with interested parties to exchange information, concerns, and ideas on potential flexibility for oil and gas construction activities.  Stakeholders included representatives from industry, consultants, environmental coalitions, and local, state and federal governments.  Two meetings were held in Denver, and one in Grand Junction.  All were well-attended, with approximately 50-80 representatives participating at each.  See Appendix D for a list of entities represented.  A mailing list with over 120 contacts was used to distribute all documents.  

Initial mailings to stakeholders included meeting summaries, a list of concerns/issues (see Appendix E), and a list of proposed ideas (see Appendix F).  Also, a draft version of this proposal was distributed prior to the meeting in Grand Junction.  Participants were given numerous opportunities to provide comments on the information summarized during the process, and on the 
draft proposal.  Specifically, the Division requested data, studies and other information that could be used to support some of the proposed technical solutions.  The information received was evaluated, and used in the formulation of this proposal.

2. Characterization of Concerns

Several areas of concern were raised during the stakeholder meetings relative to the current stormwater permitting process and related issues. Concerns included questions pertaining to SWMP requirements, inspections, agency coordination/jurisdiction, land use and sediment discharge rates, unique character of oil and gas construction activities, etc. (see Appendix E for list of concerns).  All concerns were considered in the Division’s evaluation of options to ensure that they were appropriately addressed.
3. Identification of Options 

The first stakeholder meeting resulted in an initial list of proposed solutions or options to the concerns identified in Appendix E.  A summary of those options is included in Appendix F.  The list was used as a starting point to evaluate potential changes to the stormwater permit regulations, permits and/or processes.  The list was distributed to stakeholders, who were asked to provide additional information, justification, and relevant studies and other scientific evidence, either in favor of or in opposition to the option.

The options considered for implementation fall into three main categories.  

· Ideas that involve regulatory changes.  These are amendments to the regulations, and would require Commission involvement.  For example, a new permit waiver would likely fall under this category.

· Ideas that involve permit changes.  These are changes to the Stormwater Construction Permit, which is in the renewal process; they would not require an amendment to the regulations, or Commission action.  Such changes could involve inspection requirements, Stormwater Management Plan (SWMP) requirements, and the criteria for inactivating permit coverage, etc.  (Note that at the time this proposal was written, the Stormwater Construction Permit was still at public notice, and so all references to changes to the permit are proposed, not final.)

· Ideas that involve changes to or additional assistance with permitting processes.  These are modifications to the process of permit implementation, and would not require a change to the regulations or the permit.  Examples include Division interpretations on waivers, and Division-provided guidance specific to the industry.

Section IV (Conclusions and Recommendations) indicates the type of change (regulatory, permit or permitting process) required for each recommendation.

B. Evaluation of Options 

When discussing potential solutions to the issues of concern to stakeholders, the Division established the following guidelines, based on its understanding of Commission intent:

· Option must be protective of State waters.

· Option does not increase burden on industry in complying with stormwater regulations and permits
· Option does not result in a reprioritization of Division resources that is beyond its means, given its program responsibilities.

1. Evaluations and Findings

a) BMP Use Based on the RAPPS Decision Tree 

RAPPS (Reasonable and Prudent Practices for Stabilization) is an approach to stormwater management that provides the oil and gas industry with a common set of erosion and sediment control practices specific to their industry.  The document was developed  by a private consultant for the Independent Petroleum Association of America and the Domestic Petroleum Council.  It was proposed through the stakeholder process that RAPPS be adopted as a basis for BMP selection. The document only addresses BMPs for sediment and erosion control, and does not address controls for other pollutant sources likely to be present at oil and gas construction sites.  Therefore, the evaluation of this proposal is based on its adequacy for selection of sediment and erosion control BMPs, and not for other needed BMP selection and implementation . The RAPPs document provides a decision tree tool that makes regional assumptions on conditions such as geography, topography, rainfall, and geology, to determine the appropriate selection and practical application of BMPs used to control erosion and sedimentation from oil and gas site construction activities.  In Colorado, three regions are used, xeric plains, xeric mountains, and desert.  The RAPPS document is available on the web at https://www.ipaa.org/issues/hot_topics/rapps.php.  

No technical documentation has been received by the Division, or is cited in the RAPPs document, supporting the RAPPs approach.   A study (RAPPS Validation Process Study) is currently underway with the intent of validating and improving the existing RAPPs document.  The oil and gas industry has hired Terracon to conduct the study, which has a tentative completion date of April 2007.  Results were not available at the time this document was finalized.

In June 2006, EPA finalized its rule for incorporating the 2005 federal Energy Bill into the NPDES regulations.  (See Amendments to the National Pollutant Discharge Elimination System (NPDES) Regulations for Storm Water Discharges Associated With Oil and Gas Exploration, Production, Processing, or Treatment Operations or Transmission Facilities, 40 CFR Part 122, Vol. 71, No. 112, 6/12/06.)

Part of that rule includes EPA’s request that, given their exemption from the NPDES program, the oil and gas industry use voluntary Best Management Practices (BMPs) to control erosion and sedimentation runoff from their construction activities.  The RAPPS document and other relevant guidance were cited by EPA as possible sources for selecting appropriate voluntary BMPs to protect water quality.  
i) Decision Tree in RAPPs for “No BMPs”

The RAPPs decision tree results in a determination that sediment and erosion control BMPs are not required when a site is a given distance (varying between 50’ and 150’) from waters of the United States, depending on the region of the state where the construction occurs.  Site specific drainage area, slope, soil type, rainfall erosivity and concentrated flow are not considered in determining if the “no BMPs required” option is applicable.  A general statement that site-specific conditions should be taken into account is provided, but guidance on applying the determination is not included. 

The “No BMP” approach relies on the distance to waters of the US to effect sediment removal from stormwater runoff.   This approach is not supported by the Division, for several reasons.  As echoed in several comments received from stakeholders, accepted sediment and erosion 
control practices and the Division’s field experience do not support the assumption that distance from waterways is typically an adequate measure of reduced potential for sediment discharges.  Without settling or filtering, sediment will not be removed from runoff.  Natural runoff conditions will rarely provide an adequate level of these removal mechanisms, resulting in eventual transport of the sediment to waterways where it can impact beneficial uses.  In standard BMP manuals where runoff across vegetation (“buffer strip”) is used as a BMP, design specifications for adequate buffer widths, slopes, vegetative density, and other conditions are provided, and typically require specific construction and planting. The RAPPS document does not provide such detailed design specifications, as discussed below.  Furthermore, design specifications often directly state that a vegetative buffer BMP is not effective when erosive conditions exist within the contributing watershed.  Finally, this approach does not take into account transport of sediment to natural channels, such as ephemeral streams, that could result in impacts on beneficial uses and further transport of sediment through the watershed.

ii) Regional Assumptions

The assumptions of regional conditions (i.e., for the xeric mountains, xeric plains, and desert) affecting erosion and sediment transport are not appropriate for many areas of Colorado. Comments received by the Division provided numerous study citations as well as in-field experience on the inaccuracies of these assumptions in representing actual field conditions in Colorado.  Most of the comments received suggested that the RAPPS document needs professional review and revision by soil specialists and hydrologists before it could be used exclusively as a stormwater management tool for the oil and gas industry in Colorado. 

iii) RAPPs BMP Recommendations

When the RAPPs decision tree indicates that erosion and sediment control BMPs are required, the guidance is intended to be used for field selection of those BMPs.  The BMPs listed in RAPPs are consistent with those used throughout the construction industry and are addressed in other generally accepted guidance documents.  However, RAPPS uses a streamlined approach, and provides only limited details on BMP specifications, which do not sufficiently address proper site design and implementation.

For the reasons provided in subsections i, ii, and iii above, the Division does not support the use of the RAPPs decision tree for selection of appropriate BMPs, specifically where the decision tree allows for instances when no BMPs are needed.  The Division is therefore recommending no official endorsement of the current document by the Division.  However, the Division does support the use of RAPPS as one set of guidance on BMP specifications, as long as other design manuals with additional design details are used to supplement it as needed.  The Division will continue to work with the oil and gas industry to evaluate alternative approaches to stormwater management that meet both industry and regulatory needs and requirements, and will consider the RAPPS Validation Process Study results in these future discussions.  

b) Reduced Operator Inspections

Reduced operator inspection frequency options were proposed by stakeholders as a permit flexibility that would reduce the amount of industry resources dedicated to inspections and oversight, allow resources to be prioritized in areas with increased likelihood for erosion and/or BMP maintenance needs, and prevent the likelihood of additional disturbance and sediment runoff being caused by accessing locations while access roads are still wet or muddy.  (Also see Section III.B.1.h, below, which addresses potential conflicts with other agencies’ or land owners’ requirements.)

i) Post-storm inspection prioritization

The current permit requires that all construction sites be inspected following storm events, until the construction activities have been completed, the site is prepared for final stabilization, and vegetative cover has been planted.  Post-storm inspections are not required while the site is inactive and awaiting establishment of the vegetative cover.  One suggested alternative to the current permit requirements would allow for a prioritization approach to post-storm inspections, in which all site inspections would occur within five days of a storm, except those where access would cause additional damage.  Most comments regarding this option suggest that the approach does not meet the intent of the post-storm inspection requirement, which is that all construction sites be inspected after storm events that might compromise BMP functionality.  A comprehensive facility inspection after each storm event allows for the evaluation of BMPs implemented in specific areas to determine how they performed during and after a storm event, and allows the permittee to make adjustments, improvements, and perform maintenance to the BMPs, as necessary. The proposed option may not allow for the evaluation of area drainages and the effectiveness of implemented BMPs in a post-storm situation.

Several comments suggested that, as appropriate, roads (and associated BMPs) that provide access to areas where BMP inspection and maintenance is required, be planned, designed, and constructed to accommodate this access without causing additional disturbance.  Access roads that utilize effective BMPs, such as road surface slopes, road-side ditches and turnouts, can shed runoff water from road surfaces into stabilized ditches or vegetation, thereby allowing inspections to occur at designated inspection intervals. One comment was received that indicates this level of improvement is over-design for most access roads, which might result in more environmental impact than necessary, and may also encourage traffic that is not intended for the road (e.g., recreational users).

Comments supporting a prioritized approach to inspection frequency suggested that the factors used in the prioritization be minimized, and kept as simple as possible to avoid confusion and misapplication, or perhaps be applied to inactive sites only.  An opposing comment indicated that it would be difficult to develop the specifications necessary to apply a prioritization ranking system for inspection frequency, and equally difficult for regulatory agencies, as well as the permittee, to determine compliance. Several comments indicated that even with prioritization, inspections should occur within 24 hours after a storm event.
In response to comments received from stakeholders, the Division determined that it would be appropriate to provide more flexibility for conducting post-storm inspections.  This is because site-specific conditions, such as access road conditions, could result in limited ability to access some sites.  As discussed below, the post-storm inspection timeframe has been extended in the permit to allow extra time when needed to access some sites.  In addition, the Stormwater Construction Permit clarifies that the Division may grant an alternative inspection schedule when site conditions make the baseline schedule impractical. 

ii) Eliminate 14-day inspection frequency in arid conditions

The option to eliminate the 14-day inspection frequency in areas experiencing arid conditions is based on the current permit exception to routine inspections during times when snow cover exists over the entire site for an extended period, and melting conditions do not exist.

Comments received on this option suggest that while an allowance for less frequent inspections in arid conditions might save industry resources, Colorado’s intense micro-cell storms are unpredictable, often very localized, and their effects would be difficult to recognize
or gauge without inspections at some regular interval.  Comment indicated that months that are more arid are not analogous to winter conditions, because while snowmelt can be predicted to some extent, there is no time in Colorado during non-winter months where it is certain a location will not receive rainfall. One comment did suggest, however, that if there has been no precipitation, inspections are less of a burden, as they would be easy and quick to accomplish and could be conducted in conjunction with other routine site maintenance duties. 

The 14-day inspections are currently only required during the period of active construction, which is when site conditions change frequently, thus requiring more intensive oversight to assure that all pollutant sources are being adequately addressed. The 14-day inspection frequency is intended to require a proactive and ongoing evaluation of BMP selection, installation, implementation and maintenance, rather than a reactive evaluation of how the BMPs fared following a precipitation event (this is the intent of the post-storm inspections).   BMPs are often damaged during construction activities, requiring maintenance independent of storm events. Also, this option would be difficult for both regulatory authorities and industry to monitor, as there is currently no rain gauge requirement.

The Division has concluded that there are no periods when adequately maintained BMPS are not necessary for protection of State waters.  Therefore, the Division has maintained in the permit the 14-day inspection frequency for all construction activities, including those conducted in areas experiencing arid conditions.

iii) Representative Inspections - Emphasize Sites with Highest Erosion Potential
This option would allow representative inspections, emphasizing those sites with the highest erosion potential.  Comments received on this option suggest that representative inspections would be difficult to determine in a diverse geographical area, such as the area covered by a Field Permit, and that a method has not been identified for determining which sites should be emphasized due to high erosion potential.  An additional comment suggested that due to the varied nature of storm intensity and the unique characteristics of each site with regard to contributing topographical areas, slopes, and soils erodibility, all sites should be inspected.  Implementing such an option could allow for significant BMP maintenance requirements or failures to go unnoticed for prolonged periods, resulting in impacts to State waters.  

As discussed in the previous option, the 14-day inspection frequency is intended to require a proactive and ongoing evaluation of BMP selection, installation, implementation and maintenance, particularly as BMPs are often damaged during construction activities.  Therefore, the Division has maintained in the permit the 14-day inspection frequency for all active construction activities (see subsection v, below, for a discussion of inspection schedules for completed sites). 

iv) Reduced Linear Project Inspections

This option would base linear project inspections on access (i.e., assess one quarter mile of the project in each direction from an access point and assume the condition of the rest of the project is the same).  Comments received on this option indicate that all sites where BMPs are needed should be inspected when accessible without causing additional damage, not just those areas where convenient access to the linear project is provided.  Comment was also received indicating that a requirement to inspect an entire linear project would require that permanent access roads be left in place along the length of the project, and that this approach would be opposed by landowners and agencies.

Implementing such an option may result in a significant increased potential for uncontrolled discharges of sediment to State waters, due to failed BMPs that are not within the proposed inspection area.  In particular, areas with high erosion potential, such as where a linear project crosses a waterway or an area of concentrated flow, have a higher risk of BMP failure and sediment discharge to State waters. While this approach may work for short linear projects with more homogeneous conditions, it is not appropriate for linear projects that cover long distances where significant lengths of the project would be left unevaluated. Inspections should be dependent on the topography of the entire linear project. Also, in linear projects, most segments are under active construction for a very short period of time, during which the site is under routine observation while activities are still occurring.  Following active construction and while awaiting final stabilization, inspection requirements are already reduced to once a month.  (See the discussion, below, about a revision in the criteria to be met for transitioning to the monthly inspection frequency.)  Therefore, the Division has maintained in the permit the existing 14-day inspection frequency for all types of construction, including linear projects.

v) Applicability of Monthly Inspection Schedule

It was requested that the term “active construction,” the period during which 14-day and post-storm event inspections are required, be defined to exclude drilling and well completion operations at oil and gas construction sites.
For completed sites/areas, the intention is to allow for reduced inspection frequencies due to a reduced risk for water quality impacts.  The permit has been revised to allow for using the monthly inspection schedule even though construction activity is ongoing at a site, as long as that activity does not result in surface ground disturbance and the other criteria are met.  This change is not expected to increase the potential for failure of erosion or sediment control BMPs, which typically have the greatest potential for failure resulting from insufficient inspections and maintenance at sites with disturbed surfaces.  Therefore, if drilling and well completion operations do not disturb the ground surface, and the final stabilization preparation criteria have been met, the site would still meet the qualifications for reduced inspections. 

Later comments received as part of the Stormwater Construction Permit renewal process included variations on proposals i through v (e.g., routine inspections every 30 days instead of 14).  The discussion in this section also applies to these later comments.  Reference was also made to EPA’s General Construction Permit, which provides the option to perform site inspections either every seven days or every 14 days and within 24 hours after any storm event of 0.5 inches or greater.

In evaluating all the variations of reduced operator inspections proposed, the Division concluded that some flexibility in operator inspection frequency is appropriate, provided the permit requirement is clear and maintains the intent of the required inspections: that inspections provide a routine and comprehensive evaluation of the permittee’s stormwater management system, and a timely evaluation of the same after storm events.

The Division has maintained the 14-day routine inspection frequency, but has initiated the following revisions regarding inspections:

· revising the post-storm inspection requirement to clearly identify that post-storm inspections are required within 24 hours of the storm event (see subsection i, above).
· allowing an alternative schedule for sites where there are no construction activities occurring (i.e., no one is present on site) during the 48 hours following a storm event. For this condition, post-storm event inspections shall instead be conducted prior to re-commencing construction activities, but no later than 72 hours following the storm event, with the delay noted in the inspection report.  This extension is based on no personnel being present at the site.  If activities involving the well are occurring at an oil and gas construction site, that would indicate that the site was accessible, and so staff must conduct inspections (see subsection i, above). 

· allowing the alternative monthly inspection frequency for completed sites that otherwise would qualify, but where construction activities that do not disturb the ground surface are occurring.  The requirement previously limited the allowance only to sites where all construction activities were completed (see subsection v, above).

· revising the permit provision allowing for a transition from routine 14-day inspections to routine monthly inspections.  The previous permit only allowed this transition “For sites where all construction activities are completed but final stabilization has not been achieved due to a vegetative cover that has been planted but has not become established.”  There are times at construction sites when construction is complete, and all final stabilization work has been completed, except that the operator wants to wait until more favorable growing conditions before seeding or reseeding that may be required to establish good growth.  The Division has revised the permit to allow completed sites that meet the final stabilization preparation criteria, except for seeding, to transition from 14-day to monthly routine inspections.

The Division determined that this revision to the inspection requirements provides an acceptable balance between providing flexibility, while not allowing for a prolonged increased potential for uncontrolled sediment discharges where a BMP may have failed or would likely fail during the next storm.  The proposed revision provides the entire construction industry with an additional 48 hours to conduct inspections of sites where construction activity is not ongoing, allowing additional time for inspection of those sites where access may be difficult due to prevailing road conditions, or weekend/holiday work schedules.  Division guidance will clearly indicate that the inspection requirements in the permit are a minimum frequency, recognizing that site specific conditions must be assessed in determining if more frequent inspections are necessary to prevent BMP failure and uncontrolled sediment discharges.  In addition, the permit clarifies that an alternative inspection schedule can be requested when site conditions make the baseline schedule impractical.

c) Final Stabilization Requirements

i) Different Stabilization Criteria for Cropland  

Oil and gas sites often occur in agricultural areas where, instead of stabilizing some areas, they are returned to agricultural use.  The Division has included a discussion of final stabilization requirements for cropland in its Oil and Gas construction fact sheet (see Appendix B) since April 2005.  Land disturbances for agricultural activities, such as croplands, are exempt from stormwater discharge permit requirements.  As a result, when portions of an oil and gas site are restored to cropland and returned to control of the farmer, permit coverage is no longer required for those areas, and it is not necessary for the oil and gas site operator to either stabilize or reassign permit coverage for the area restored to cropland.

The Division considered directly addressing this topic within the Stormwater Construction Permit.  The Division determined that the existing guidance was adequate and not contrary to the permit requirements, and so no changes were made to the permit.

ii) Stabilizing Unpaved Surfaces

The construction of roads and pad sites result in some areas being retained as unpaved and unvegetated to allow for operation of the facilities.  These unpaved surfaces areas are stabilized using a variety of practices, such as compaction, grading for proper drainage, and application of gravel surfaces.  The Division has included a discussion of final stabilization requirements for unpaved surfaces in its Oil and Gas construction fact sheet since April 2005.   Road surfaces and the portions of the well pad surfaces that cannot be revegetated due to operational necessity may be stabilized using practices other than paving or vegetation and still meet the definition of final stabilization.  This allowance is consistent with the current permit requirement that allows for equivalent permanent, physical erosion reduction methods to be used to meet the definition of final stabilization.

The Division considered directly addressing this topic within the Stormwater Construction Permit.  The Division determined that the existing guidance was adequate and not contrary to the permit requirements, and so no changes were made to the permit.

iii) Defining Final Stabilization in Terms of COGCC Interim Reclamation

Several comments were received requesting that the Division accept a site that complies with COGCC’s Rule 1003 interim reclamation requirements as meeting the Division’s definition of Final Stabilization.  Under the proposal, COGCC would assume responsibility for oversight of the construction site after this point.  The COGCC Rule 1003 on Interim Reclamation includes requirements addressing site restoration and revegetation.  Although the rule requires soils to be replaced, recontoured, and adequately tilled to re-establish a proper seedbed, the rule does not require that vegetation be established prior to a site meeting COGCC’s interim reclamation requirements.  The COGCC has commented that it might be possible to modify Rule 1003 to include a requirement for revegetation and a metric for determining its success as an additional measure for completion of interim reclamation. This type of modification would make COGCC Rule 1003 more consistent with the Division’s concept of final stabilization. 

However, unless and until COGCC Rule 1003 is modified to include a revegetation requirement for vegetative cover to be established, the proposal for the Division to accept sites that comply with COGCC Rule 1003 Interim Reclamation as meeting the definition of Final Stabilization would allow the Stormwater Construction Permit to be inactivated following the seeding of disturbed areas, but while the land still remains unstabilized.  The Division believes that when a site is in this state, erosion and sediment control BMPs would still be required in nearly all cases.  The Division has documented situations where improperly managed construction sites have experienced significant erosion during this period, resulting in discharges of large quantities of sediment to State waters.  Therefore, the Division has maintained the requirements of the CDPS permit until final stabilization is achieved, including the requirement for a SWMP to be maintained that addresses proper BMP planning, implementation, and maintenance.

The Division requirements already recognize that construction sites often have somewhat fewer stormwater quality management requirements once all ground-disturbing activities have stopped and seeding has been completed.  To reflect this change in site status, inspections are reduced to once every thirty days from this point until the establishment of a vegetative cover (final stabilization).  

The Division has worked with the COGCC to develop guidance to clarify the relationship between COGCC’s “interim reclamation” requirements and the Division’s definition of final stabilization.  The two agencies have agreed that final stabilization at an oil and gas facility has occurred when the site has met the site preparation requirements for Interim Reclamation in accordance with OGCC 1000 series rules, including restoration and revegetation of disturbed areas as required by OGCC Rule 1003.e, and:

· all croplands have been restored and revegetated in accordance with OGCC Rule 1003.e.(1) and returned to the surface owner for agriculture use.  

· all non-cropland areas requiring restoration and revegetation in accordance with OGCC Rule 1003.e.(2) have established a uniform vegetative cover with a density of at least 70 percent of pre-disturbance levels, in accordance with the Stormwater Construction Permit requirements.

· areas reasonably needed for production operations that do not require restoration and revegetation in accordance with OGCC Rule 1003.e. have been stabilized as unpaved surfaces.  Stabilized unpaved surfaces must be prepared in such a way as to minimize erosion.
The above guidance relating interim and final stabilization is consistent with the current permit requirements, as discussed in subsections i and ii, above.  The Division considered directly addressing this topic within the Stormwater Construction Permit.  The Division determined that the existing guidance was adequate and not contrary to the permit requirements, and so no changes were made to the permit.

d) Reduced SWMP Requirements

i) Suggested Alternatives

Several alternatives pertaining to reduced SWMP requirements were suggested during the stakeholder process.  The intention was to shift the focus of the Division’s current compliance program, which covers both documentation and field condition requirements, to one that emphasizes field conditions.  It was specifically proposed that: 

· the Division allow the use of a master plan that includes “typical” construction diagrams, vs. creating site-specific diagrams for each well pad;

· the Division simplify  the “narrative” description permit requirements for field-based coverage; 

· the Division adjust the SWMP requirements to focus on pollution prevention requirements;  

· the Division modify the surface disturbance area requirement.  

An adequate SWMP provides a site-specific evaluation of site conditions, pollutant sources, appropriate BMPs, and ongoing stormwater program practices and implementation needs for the project through the end of construction, and until final stabilization is achieved.  Evaluation of the alternatives for reduced SWMP requirements is addressed individually below, followed by the Division’s response.

General comments that apply to all alternatives discussed below include support of a reduced focus on documentation, and an emphasis regarding on-site conditions in program design, implementation requirements, and in agency oversight and enforcement.  One comment indicated that a continued program emphasis on documentation could result in an inefficient utilization of limited resources by the Division and the regulated community.  Conversely, a comment was received that reducing the importance of the paperwork aspects of permit compliance reduces the ability to determine compliance, and that the documentation 
requirement is an important component to protecting State waters. Additionally, a comment received regarding the focus on paperwork recognizes that most sites may never be inspected for stormwater permit compliance, and as such, record keeping is essential for regulators to be able to gauge the historic commitment to compliance in the event they are responding to a complaint about a particular event.

Allow use of “typical” construction diagrams vs. site-specific diagrams 

Most comments received regarding the alternative to allow the use of master plan that includes “typical” construction diagrams vs. creating site-specific diagrams for each well pad indicated that this approach would simplify the development of a SWMP, but it would not meet the intent of a SWMP.  Again, the SWMP is intended to be used by the staff responsible for installation and maintenance of the BMPs, and to reflect current, site-specific conditions.  Use of “typical” specifications is appropriate where they can be applied in all situations, but unless every site is almost exactly the same (or as-builts are provided to amend the SWMP plan), then use of “typical” approaches will not provide the necessary protection.  Site-specific mapping of BMP locations and types is needed to reflect site specific characteristics and provide adequate guidance to those doing the BMP installation in the field.  Less detailed plans could result in less accurate field guidance and increased misuse of BMPs. Additional comment received indicates that stormwater BMPs need to be made part of the site planning and construction process, and that the installation of stormwater controls is not a large addition to the work required for site preparation, particularly if incorporated into the site planning and done when the heavy equipment used for site construction is available.  

Given the evaluation above, the Division concludes that the use of a master plan that includes “typical” construction diagrams vs. creating site-specific diagrams is not appropriate. A template approach does not promote the site-specific evaluation of potential pollutant sources, and the subsequent proper BMP selection and stormwater management program implementation that is required to ensure water quality protection.

Simplify “narrative” description permit requirements for field-based coverage
“Narrative” descriptive requirements in the SWMP are for descriptions of the site conditions and the project.  Most comments received regarding the alternative to simplify the narrative description permit requirements for field-based coverage (e.g., allowing the use of broad descriptions for drainages), indicate that while this approach may make the plan easier to draft, many narrative requirements are useful in proper site planning (e.g., understanding site conditions to assist in BMP selection).  These narrative requirements may also be useful in Division site inspections and SWMP review. Also, similar to the use of a template approach evaluated above, simplifying the narrative description requirement could undermine the ability of a SWMP to be used by the staff responsible for installation and maintenance of the BMPs and reflect current, site-specific conditions

Further comment indicated that areas of permit coverage need to be broken into areas that allow the requirements of the permit to be met.  When the areas are large, compliance becomes more complicated and descriptions, mapping, and record keeping are more complex.  The decision to use field-based coverage is made by the operator, and as such, it is incumbent upon them to provide the resources to meet the same standards of compliance that others who hold construction stormwater permits are subject to.  In addition, the master SWMP approach for the oil and gas industry already provides relief from duplicating information in the SWMP that is common to all sites in the permitted area (see the Master SWMP Requirements in section III.B.d.ii, below).
Based on the evaluation above, and available information, the Division concludes that simplifying the narrative description permit requirements for field-based coverage is not appropriate.  While simplification may make SWMP preparation easier by eliminating information requirements, the subsequent SWMP would no longer contain needed information for understanding site-specific conditions, and implementing a stormwater management program that would remain protective of water quality.

Adjust SWMP requirements to focus on pollution prevention requirements

Most comments received regarding the alternative to adjust the SWMP requirements to focus on pollution prevention requirements instead of information not necessary to conduct an effective program (e.g., run-off coefficient requirement), suggest that, in an effort to make the SWMP easier to prepare, some SWMP information requirements could be made into suggestions instead of requirements.  For instance, the run-off coefficient as currently utilized in the SWMP may not contribute sufficiently to permit compliance to justify effort in determining accurate values. 

Opposing comment indicates that understanding the erodibility of soils can be useful in determining adequate BMP selection and design and maintenance schedules, and that run-off coefficients are an important part of drainage reports, and useful in understanding drainage from pad sites, roads and pipeline corridors.

The Division concluded that some SMWP information requirements may not be necessary to conduct an effective field program, and so the requirements to estimate the run-off coefficient and identify the boundaries of the 100-year flood plain were removed from the permit. 
Modify surface disturbance area requirement

Most comments received regarding the alternative to modify the requirement to determine the surface disturbance area because it is hard to calculate in a large field, indicate that the surface area calculation may not contribute sufficiently to permit compliance to justify effort in determining accurate values.  However, comment received supporting the surface disturbance area requirement indicates that knowing all areas on a project that will be disturbed is necessary in order to understand potential pollutant sources, and properly select and design BMPs.  Although it may be hard to calculate, it can be done with the use of a Geographic Information System. 

It should be noted that the stormwater discharge permit requires that surface disturbance area estimates be provided in the SWMP; a high level of precision is not required.  As such, the Division maintained the requirement in the permit to determine the surface disturbance area for all construction activities, including those in large oil and gas fields.

Conclusion

Based on the discussions above, the Division concluded that some flexibility in SWMP requirements is appropriate, provided the changes maintain the intent of the SWMP. The Division’s Stormwater Program does not preferentially emphasize SWMP documentation over SWMP implementation in the field.  The Division has determined through compliance inspections that adequate SWMP documentation usually translates to an adequate field program. Significantly relaxing the SWMP requirements, therefore, may result in non-compliance in the field, which is not protective of water quality. Therefore, the Division does not recommend the use of a “typical” construction diagrams vs. site-specific diagrams in a master plan, elimination of the narrative description of permit requirements for field-based coverage, or modification of the surface area disturbance requirement.  The Division does agree, however, that two existing 
SWMP requirements, namely the estimate of the run-off coefficient and the identification of the boundaries of the 100-year flood plain, do not contribute sufficiently to permit compliance to justify the effort in determining accurate values.  Therefore, the requirements for these two items have been removed from the permit.
ii) Master SWMP Requirements

Following the Commission’s January 2006 rulemaking hearing, the Division revised its guidance in the Oil and Gas Fact Sheet (see Appendix B) allowing for the use of a master SWMP which meets the requirements of the permit, but allows for efficiencies, including a reference section and the use of boilerplates for some items.  This allowance is consistent with the permit requirements that dictate specific content, but allows cross reference to the location of each of the SWMP components.  The guidance also clarifies that the permittee may request, in accordance with Part I.E.2 of the Stormwater Construction Permit, that the SWMP be retained at a central location in close proximity to the oil/gas field.  

Comments were received requesting that the permit be revised to clarify that use of a master SWMP does not in itself define a site as part of a larger common plan of development.  The Division’s existing permit interpretation, guidance, and processes are not intended to result in this interpretation.  The Construction Permit Rationale has been revised to clarify this intent by including a discussion of master SWMPs, which would include field plans, in the rationale.  Language was also removed from the Construction Permit that defined a common plan of development as being a development under one plan, which could be interpreted as a master SWMP.

e) Waivers

A waiver is an exclusion from the need to obtain permit coverage.  A site granted a waiver is not required to comply with the specific requirements of the CDPS Stormwater Construction Permit, including SWMP development and implementation, BMP selection and implementation, routine documented inspections, and submission of permit paperwork and fees.  Qualifying for a waiver, however, would typically require the submission of alternative paperwork documenting the applicability of the waiver and any necessary analysis of site conditions.  A waiver does not eliminate the requirement to use BMPs if necessary to protect state waters.  

The waiver options considered during the stakeholder process fell into two categories; development of new waivers, and expansion of the current rainfall erosivity (R-Factor) waiver.  New waivers were proposed for activities occurring within cropland, or sites waived from SPCC plan requirements.

i) Cropland Waiver
The need for stormwater permit coverage and management controls for construction in cropland areas was discussed and commented on throughout the stakeholder process.  Several commenters questioned the potential for erosion and pollutant (e.g., sediment, drilling fluid chemicals) transport at sites surrounded by cropland.  Commenters also questioned the need for erosion and sediment controls at sites in areas where the predominant land use is agriculture, which is a land disturbance activity not regulated by CDPS or NPDES rules.  The Division requested input on the appropriateness of and process for granting a waiver for certain sites occurring in cropland areas.  Also requested was any information addressing the potential for discharges of pollutants from oil and gas construction sites surrounded by cropland.

One comment received from industry requested that oil and gas activities surrounded by irrigated or cultivated agricultural lands be exempt from stormwater compliance regulations, and that BMPs not be required unless the site was located at the boundary of a field.  Sites located at a field boundary would install BMPs based on the risk of a discharge to State waters, but would not be certified under a permit, and so BMP requirements would not be enforceable. Information documenting the appropriateness of this exemption, such as pollutant discharge potential, was not provided.

Multiple comments were received regarding the assertion that construction activities in croplands pose a low risk of impacts to State waters.  Research conducted by the Division to fully evaluate this option supported these comments and is provided below.

Sediment Loading

One significant assumption used in the proposal for a cropland waiver was that, since agricultural land was already disturbed and did not require a permit for stormwater discharges, it was not reasonable to require a permit for oil and gas construction occurring in the same area.   However, erosion from construction sites is typically in the range of an order of magnitude greater than cropland.  Cropland is typically highly managed to minimize soil erosion, which results in minimized sediment discharges.  According to the National Resource Conservation Service 1997 National Resources Inventory (revised December 2000), in 1997 the average sediment yield resulting from sheet and rill erosion in Colorado was 2.2 tons/acre/year from cultivated cropland. The national average for cultivated cropland was 3.1 tons/acre/year.  This compares to sediment yield averages for construction that vary from 35-45 tons/acre/year (Design and Construction of Urban Stormwater Management Systems, American Society of Civil Engineers, p. 103, 1992) to 20-50 tons/acre/year (EPA, Report to Congress on the Phase II Stormwater Regulations, EPA 833-R-99-001, October, 1999, pp. 1-4).  Division observations of oil and gas construction sites located in agricultural areas of Colorado (see Section II.B.2 and Appendix C) confirmed that these sites have a potential for erosion and sediment transport that is similar to other construction sites.  This finding indicates that the sediment loading averages provided above would be appropriate for these sites, and that construction activities in agricultural areas could result in an overall increase to the sediment loading to a State water, exceeding that caused by cropland activities alone.

In addition, the Stormwater Construction Permit requires that other pollutant sources be addressed.  Oil and gas construction sites have several additional sources of potential pollutants that could impact water quality and designated uses of State waters in agricultural areas.
Sediment/Pollutant Transport

Another assumption used to justify a potential cropland waiver was that cropland surrounding a construction site would allow for a significant reduction in the potential for discharge of pollutants.  Surface conditions for agricultural land uses, and even cultivated cropland, vary considerably, and an overall assumption that the transport of stormwater and sediment will be reduced as flow crosses cultivated cropland and other agricultural land uses is not correct.  Cultivated cropland is managed to reduce erosion, as indicated by sediment loading rates, but tilling and other cropland management practices are not intended to minimize runoff to drainage ways, or to settle, filter, or otherwise remove pollutants.  Flow paths typically occur in tilled land that provide for runoff, and therefore transport of sediment from that field.   No data was provided to or discovered by the Division supporting the assumption that runoff and sediment transport from certain croplands would be minimized.  Based on the lack of definitive information showing sediment reduction for runoff crossing cropland, the Division
does not have a basis for developing a waiver for construction activities within cropland at this time.  If additional information is provided or discovered, the possibility for a waiver, or additional guidance on implementing appropriate BMPs based on expected sediment loads, would be considered by the Division.

Based on the above information and evaluation, the Division has concluded that a general assumption that there is typically a low potential for water quality impacts from construction sites located in cropland is not accurate, and a broad-based cropland waiver based on this assumption is not recommended at this time. 

Conditional Waivers

The Division also investigated the applicability of granting a waiver to a smaller subset of construction sites surrounded by cropland land uses that met specific criteria, such that granting the waiver would still be protective of state waters.  For example, basing a waiver on sites surrounded by cropland at which specific crops or land management practices were used, or expanding the use of the current R-Factor waiver for cropland.  The use of the R-Factor waiver, which accounts for the potential for erosive storm events, is discussed further in subsection ii, below.  The Division requested information from the stakeholders on possible conditions, in addition to the R-Factor, that could be applied to a cropland waiver, but none was provided beyond the suggestion for requiring BMPs if a site was located on the edge of a field.  The Division considered several options for a conditional waiver.  The potential for sediment loading from cropland is measured and classified by the National Resource Conservation Service, based on the erosion potential of the land, not on the land use.  Erosion potential, and the potential for stormwater and pollutant transport from cropland, based on the land use, is very site specific.  It is dependent on a range of factors, such as tilling methods, topography, crops, etc, and can vary significantly throughout the year.  Therefore, similar to defining the potential for sediment loading from construction sites within cropland, a set of conditions to clearly define cropland was not found. 
Cropland conditions, and thus pollution potential, are very site, land use, and management specific.  Without additional supporting information, the Division would conclude that a conditional waiver in addition to the R-Factor waiver, discussed below, is not feasible for even a smaller subset of construction sites within cropland.   A significant amount of Division resources would be needed to define a waiver that would be protective of State waters, due to the inability to clearly define conditions based on pollution potential.  Even if a waiver could be developed, the amount of Division and industry resources needed to implement such a waiver is not expected to be commensurate with the benefits it would provide.

ii) R-Factor Waiver for Cropland

Although, as discussed above, construction sites in cropland can not generally be accepted as having a reduced sediment loading potential based on their surrounding land use, they typically can be differentiated from other construction sites in that disturbed areas are often returned to agricultural uses in a relatively short time, resulting in decreased erosion potential.  In addition, because of the reduced need for cut and fill and constructed access roads, the total disturbed area associated with a single well pad can often be less than for oil and gas construction in other locations.  These two factors can result in a definable set of site conditions that could result in a reduced risk of impacts to state waters, based on total disturbed area and period of disturbance.  These two factors are already considered in the Division’s Rainfall Erosivity Waiver (R-Factor waiver), which is a measure of expected erosion potential of storm events.  

The R-Factor waiver is granted to projects that will be conducted during a time period and in an area where the potential for rainfall erosion is very low.  The R-Factor waiver is dependent on the rainfall erosivity at the site during the specific time of the year the project will be constructed.  This approach allows waivers for sites that have a significantly reduced probability of erosive storm events that would result in sediment loading to state waters that could impact beneficial uses.  Regulation 61 limits the applicability of the waiver to sites under five acres, so that the risk of cumulative water quality impacts based on a larger disturbed area is minimized.

Because disturbed area for construction sites in cropland is returned to agricultural use, many oil and gas construction sites will meet the construction duration qualification for the R-Factor waiver.   However, sites that otherwise may meet the intent of the regulatory and scientific basis of the waiver may previously not have qualified based on being covered by a Field Permit certification, or being defined as a common plan of development.  Applicability of the R-Factor waiver for these two situations is discussed below.
Allowing for use within a Field Permitted Area

To simplify the permitting process, the Division allows permit coverage under a single certification, for multiple construction activities in an oil and gas field (Field Permit coverage), instead of certifications being obtained for each separate site or common plan of development.  The Division currently does not allow the R-Factor waiver to be applied to sites within an area otherwise covered under a Field Permit.  This decision was made based on the perception that waiving some sites in a larger permitted area would add complexity to compliance reviews and would not add significant value for permittees.

Comments received from industry stated that allowing the R-Factor within a Field Permit area would simplify compliance for oil and gas operators.  Other stakeholders commented that they supported allowing the waiver within areas covered under a Field Permit, for sites that would otherwise qualify.    Therefore, based on this feedback, the Division has decided to allow operators to obtain the R-Factor waiver for such sites, if the site would otherwise meet the waiver requirements.   The waiver would be allowed for individual sites with a rainfall erosivity of less than five during the period of construction, that disturbed less than 5 acres, and that were not part of a larger common plan of development (i.e., contiguous or within 1/4 mile of additional land disturbance).  Inclusion of a site in a Field Permit certification area in itself does not define a site as being part of a common plan of development.

Definition of Common Plan of Development

Oil and gas construction sites in cropland areas often do not require the construction of extensive infrastructure for access to a specific well pad.  Therefore, the soil disturbances associated with construction dedicated to a single well pad in cropland is often less than five acres, which is the criteria for a site to be considered for coverage under an R-Factor waiver.

A logical boundary for defining which portion of a road or pipeline construction is counted as part of the common plan of development for a specific pad site, is to include feeder lines and access roads dedicated to that well pad, but not trunk lines and main roads. (Trunk lines and main roads are built as part of a larger regional network to access multiple well pads and/or other facilities.)  This demarcation would result in any disturbed area associated with construction of the regional network not being counted as part of the disturbed area for the well pad construction.  The disturbed area for the regional network construction would still need permit coverage as a construction activity, if it disturbs one or more acres, but it would be under a separate plan of development.  This minor modification to the Division's guidance 
on determining disturbed area will significantly increase the applicability of the R-Factor waiver for cropland construction, while still meeting the intent of the R-Factor waiver to only cover smaller sites with less cumulative potential for water quality impacts.

iii) SPCC Waiver

Comments were received inquiring about the ability to waive permitting requirements for sites that are excluded from federal Spill Prevention, Control and Countermeasure (SPCC) rules.  The SPCC rules referenced are included in Oil Pollution Prevention and Response: Non-Transportation-Related Onshore and Offshore Facilities; Final Rule (Federal Register Vol. 67, No. 137.)  EPA rules exclude facilities with no reasonable potential to discharge oil to navigable waters from SPCC requirements .  The EPA SPCC Plan Q&A (www.epa.gov/region5oil/plan/spcc.html) addresses making the determination of no reasonable potential to discharge.  According to the Q&A, “distance to navigable waters, volume of material stored, worst case weather conditions, drainage patterns, land contours, soil conditions, etc., must also be taken into account.”  The Q&A also states that the “determination shall not include consideration of man-made features such as dikes, equipment or other structures that may serve to restrain, hinder, contain or prevent an oil discharge.”  Because of the broad definition of “reasonable potential to discharge,” the application of these rules is extremely limited.  Also, these rules may not address discharges to areas outside of the control of the permittee where further transport of pollutants could result in impacts to beneficial uses of water bodies, including wetlands isolated from streams or lakes.  If the application of these rules were expanded to include this scenario, and impacts on all State waters for which the Commission has assigned beneficial uses, it is likely that there would be few, if any, sites in Colorado that would qualify for this exemption.  

Because the Stormwater Construction Permit is a permit for the discharge of stormwater, sites that do not have a potential to discharge stormwater do not require permit coverage.   Operators must be able to prove that there is no potential to discharge stormwater from a site in order to claim that permit coverage is not required.  These conditions occasionally occur for other regulated activities, such as industrial sites with full containment via berms or ponds, or gravel pits graded to drain all stormwater back into the pit.  Constructions sites have not previously qualified as having no potential to discharge, due to the nature of the activity.  However, where an oil and gas construction site did not have a potential to discharge, the Division could address that site on a case-by-case basis.

It is the Division’s recommendation to not grant a waiver based on the SPCC rules exclusion.  Such a waiver (which would require a regulation change) would not adequately protect all State waters from the potential of pollutant transport and discharge impacts.  The Division’s existing process for addressing a “no discharge” site or facility would likely address any site that would otherwise qualify for an SPCC-based waiver.

f) Enhancing COGCC/Division Interaction

As indicated in Section I.A, the Division was requested by the Commission to explore options for coordinating implementation of COGCC and Commission stormwater permitting regulations that would continue to be protective of water quality, while minimizing additional work on the agencies and the regulated community.  In addition, several commenters provided suggestions for coordination between the COGCC and the Division.
i) Agency Coordination Efforts

Memorandum of Agreement

The WQCD and COGCC continued the process begun in 2006 to define roles and responsibilities of the two agencies for stormwater discharges associated with oil and gas construction activities.  As a result, a draft MOA has been developed addressing these issues.  The intent of the MOA is to outline the agencies’ processes for implementing an efficient regulatory process to handle the reporting, field oversight, response, remediation, and associated enforcement actions related to stormwater construction activities, and associated stormwater discharges that are not complying with the statutes, rules, or regulations of one or both agencies.  The MOA will result in both agencies maintaining primary jurisdiction for the implementation and oversight of their respective rules, but defines coordination between the agencies to prevent duplicative regulatory efforts.  It also facilitates communication to improve each agency’s ability to efficiently work together to protect the environment.

Stormwater Management Training

To further enhance the COGCC’s ability to address stormwater quality issues, as provided for in the MOA, the COGCC has provided training to both their office and field engineering and environmental staff on stormwater construction BMPs.  The training used was developed in coordination with the Division’s Stormwater Program, and addresses site and BMP assessments consistent with the Division’s processes.  COGCC will also be amending their inspection form to include construction BMP review during inspections.

COGCC Requirements Review

In preparation for the Commission’s January 2006 rulemaking hearing, the Division previously conducted a review and comparison of the COGCC rules and the Division’s requirements for oil and gas construction sites.  Following the hearing, and as part of the MOA development process, further review of the rules has been conducted to ensure that conflicting requirements do not exist.  The Division has concluded that no conflicting requirements exist between the rules.  However, as part of the review, and based on comments from the COGCC and stakeholders, the two agencies clarified the relationship between COGCC’s “interim reclamation” requirements and the Division’s definition of “final stabilization” (i.e., the point at which coverage under the Stormwater Construction Permit can be inactivated).  

The revisions do not define the two requirements as being equivalent, but do clarify how they relate.  These revisions should assist the two agencies in further coordinating their activities, as well as providing increased guidance to the industry for meeting final stabilization requirements, as discussed in Section III.B.1.c.iii, above.

Coordination Meetings

COGCC and Division management and staff meet on a regular basis to discuss issues, coordination, and sites of common interest.  The increased attention to agency overlap has resulted in a greater focus on stormwater quality topics.
ii) Additional Stakeholder Recommendations for Agency Coordination

Commenters made two separate proposals to consider an alternative designation of roles and responsibilities between the two agencies, as discussed below.

Several comments were received requesting that the COGCC and Division develop an interagency agreement, defining the COGCC as having primary jurisdiction for stormwater quality oversight unless a discharge of pollutants to State waters had been documented.  Under this arrangement, the Division would not perform compliance reviews or compliance assurance actions unless such a discharge occurred.  

The stormwater discharge permit is a BMP-based permit, and requires that permittees evaluate their site based on the potential to discharge sediment and other pollutants.  Because each site is evaluated based on this potential, the stormwater management system implemented by the permittee constitutes a proactive, rather than reactive, approach to controlling pollutants in stormwater discharges.  This is analogous to numeric limits in other CDPS permits that are used to determine the appropriate level of protection needed.

When the Division issues a permit, it is responsible for assessing compliance with the permit to ensure that water quality is protected.  The Division's responsibility during inspections includes review of all permit requirements to determine if items required to control the discharge of pollutants have been complied with, not just if an impact to State waters has occurred.  Procedures typically include review of the SWMP, inspection records, and a determination of whether BMPs have been correctly implemented in accordance with the SWMP.  Because the impacts from stormwater discharges occur intermittently based on the occurrence of erosive storm events, assessing compliance based only on the actual occurrence of a discharge would be difficult, if not impossible. 

As discussed under Section I.C.2, above, the Commission has stated that the Division’s requirements for and oversight of the SWMP and stormwater control inspections are necessary for a full stormwater management program.  If this option were implemented, the full requirements cited by the Commission in its previous determination would no longer be enforceable by the Division.  The Division does not recommend limiting the Division's oversight to solely responding to water quality impacts that have already occurred, instead of fully assessing compliance based on requirements intended to prevent water quality impacts.  

Several comments requested the Division to allow inactivation of the Stormwater Construction Permit once a site has met the COGCC’s definition of “interim reclamation.”  This comment is addressed in the evaluation of Final Stabilization Requirements, Section III.B.1.c.

g) Notification of Other Agencies 

Several comments suggested that the Division identify and notify other agencies (Bureau of Land Management, US Army Corps of Engineers, US Forest Service, Water Conservancy, etc.) and local governments of stormwater discharge permit applications received by the Division, and allow affected stakeholders to review and comment on such applications prior to certification issuance. Comments regarding this option, and the Division’s permitting experience, indicated that it would place an unnecessary burden on Division resources to implement, would substantially delay certification issuance, and may be a duplicative effort for those federal agencies that have their own notification requirements.

The Division has the authority to review stormwater discharge permit applications, determine applicability of the permit for specific projects, and issue certifications under the permit. Relative to stormwater permitting, the Division has no role or authority in determining if a specific project is a good idea, should be stopped, or needs more evaluation from stakeholders. Certifications issued under the stormwater discharge permit do not require public notice. The large number of 
applications received by the Division are required to be processed within 10 days, and do not include submittal of a SWMP. No mechanism is in place and no resources currently exist to allow for Division review of the SMWP, or distribute the same to stakeholders for comment prior to certification issuance. The substantial delay in certification issuance resulting from any type of pre-issuance notification would be a significant burden on industry due to certification issuance delays. 

The Division does provide public access to construction stormwater discharge permit application information through their web site. Interested parties can access all construction applications received in the past month (updated weekly) and a listing of all active construction certifications (updated monthly) on the Division web site (http://www.cdphe.state.co.us/wq/PermitsUnit/stormwater/construction.html). Furthermore, the SWMP is a public document, and stakeholders can request it from a permittee to help them monitor site development, if desired. 

The Division concluded that pre-issuance notification would be overly burdensome on both Division resources and on industry, and does not support this approach at this time.

h) Potential Conflicts with Other Agencies’ or Land Owners’ Requirements

One comment was received addressing a concern that requirements under the Stormwater Construction Permit could result in conflicts with other regulatory agency or landowner requirements.  The commenter requested that the Division’s stormwater requirements be modified to state that they would be secondary to a private landowner’s and any other federal agencies’ requirements.  Specific concerns were also presented during the stakeholder process that other agency/land owner requirements would restrict the ability of a construction site operator to implement appropriate water quality BMPs.

The Stormwater Construction Permit has purposefully been drafted to be appropriate for a wide variety of activities and conditions, including allowing compliance when other local, state, and federal agencies may also regulate an activity.  The Division does not dictate BMPs, but requires that they be selected, installed, implemented, and maintained following good engineering practices.  This standard does not preclude the use of BMPs that may be specified by other agencies.  

The Division has reviewed the BLM publication, “Oil and Gas Exploration and Development: The Gold Book,” as well as an example submitted where BLM placed stipulations on an operator for road access after precipitation events.  The Division has expanded the post-storm inspection requirements (discussed in Section III.B.1.b, above) to allow additional time for roads to dry after a precipitation event, and to allow for situations where no one is at the site.  The permit provision allowing for alternative inspection requirements in unusual situations is also available.  

The Division does understand that landowners may restrict the area of disturbance, BMPs used, or otherwise place restrictions on oil and gas construction sites limiting the flexibility to implement certain BMPs.  Limitations on the location and type of BMPs that can be implemented are not unique to the oil and gas industry.  Many constraints, including site conditions (e.g., construction in difficult topography or soil conditions) and space limitations, commonly require construction site operators to seek creative solutions to control the discharge of pollutants from their activities.  Comments were received from stakeholders reinforcing the Division’s position that it is the operator’s responsibility to design and implement appropriate BMPs for a site given the constraints present.  Restrictions on BMP selection and implementation imposed by landowners, or other constraints, is not an adequate reason to reduce the protection of State waters.  

IV.  Conclusions and Recommendations

The following is a summary of the Division’s determinations regarding additional flexibility for oil and gas construction, based on research performed, and information gathered through the stakeholder process.  At the time this proposal was written, the Stormwater Construction Permit was still at public notice, and so all references to changes to the permit are based on the Division’s determination of the appropriate permit requirements; however, the permit is not yet final.

A. Commission Actions 

Division staff has spent hundreds of hours during the past year, to determine what regulatory flexibility could be provided to the oil and gas construction industry, without leading to additional threats to water quality, or requiring resources beyond what is available or reasonable.  The Division’s recommendations, below, all deal with changes to either the permit, or to some facet of the permitting process.  Several changes to the regulation itself were seriously considered, such as a cropland waiver equivalent to the R-Factor waiver, but the Division decided that none of them met the criteria established by the Commission and used as the basis for evaluation.  Therefore, the Division is not recommending that any Commission actions be taken beyond the options that the Division has or will put into place.
B. Division Actions 

The Division is proposing to take (or has already taken) the following actions, regarding the Stormwater Construction Permit and related guidance.

1. R-Factor Permit Waiver for Cropland Areas

a) Flexibility Provided:  Additional applicability of R-Factor Waiver for Field Permit certification areas.
Change Made

Fact sheet guidance on R-Factor Waiver has been revised.

Summary

In order to broaden the applicability of the Division’s current R-Factor waiver in cropland areas, the Division has revised its process for issuing permit coverage under a Field Permit certification.  Individual small sites, such as well pads, that would otherwise qualify but that are located within the area covered under the certification, may be considered separately for coverage under the R-Factor waiver.  This change is available to all construction permittees, but it is not anticipated that many other types of construction would be able to use it. 

The Division has revised Section 5 of the Oil and Gas Fact Sheet (see Appendix B) to document and provide guidance on this change.  Because many oil and gas construction sites are covered under Field Permit certifications, this should increase the ability of the oil and gas construction industry to take advantage of this existing waiver.  Refer to Section III.B.1.e, above, for additional discussion of this item and the Division’s evaluation.

b) Flexibility Provided:  Additional applicability of R-Factor Waiver for sites adjacent to road and pipeline networks.

Change Made

Fact sheet guidance has been revised.

Summary

In order to broaden the applicability of the Division’s current R-Factor waiver in cropland areas, the Division has revised its approach for determining if a site within cropland is part of a common plan of development exceeding five acres (the upper threshold for qualifying for the waiver).   The 
revised guidance for calculating a well pad’s common plan of development no longer takes into account disturbed area associated with construction of nearby trunk pipelines or main roads that are part of a larger regional network to access multiple locations.  Dedicated feeder lines and access roads from the pad must still be included in the calculation of common plan of development for the well pad.  Permitting requirements still apply to both construction activities (i.e., the regional network and the well pad construction), but they are now considered separate common plans of development.  The Division has revised Part 2 of the Oil and Gas Fact Sheet (see Appendix B) to document and provide guidance on this change.  This should increase the ability of the oil and gas construction industry to take advantage of this existing waiver, while still meeting the intent of the waiver, which is restricted to activities with limited disturbance.  Refer to Section III.B.1.e.ii, above, for additional discussion of this item and the Division’s evaluation.
2. Master SWMPs

a) Flexibility Provided:  Allow for a master SWMP format 

Change Made

Fact sheet guidance has been revised.

Summary

A permittee can develop a master SWMP addressing the permit requirements for several individual sites, which includes a general section for those requirements pertaining to all sites, and site-specific sections for requirements specific to individual sites.  The Division has developed guidance included in Section 7.C of the Oil and Gas fact Sheet (see Appendix B) to document and provide information on this item.
b) Flexibility Provided:  Allow for a master SWMP to be used without defining a site as a common plan of development.

Change Made

Stormwater Construction Permit and associated Rationale, and fact sheet guidance have been revised.
Summary

Part VIII.B of the Construction Permit Rationale has been revised to clarify that a master SWMP can be used, which would include field plans.  Language was also removed from Part I.E.7 of the Construction Permit that defined a common plan of development as being a development under one plan, which could be interpreted as referring to a master SWMP.  Additional guidance has been added to Section 2 of the Oil and Gas fact Sheet (see Appendix B) to document and provide information on this item.
c) Flexibility Provided:  Allow a central SWMP location for sites covered under a Field Permit certification.

Change Made

Stormwater Construction Permit and associated Rationale, and fact sheet guidance have been revised.  This flexibility for the industry was previously provided in guidance to the oil and gas industry; however, it has been formalized in the permit for all construction types.

Summary

Based on information provided at the Rulemaking hearing in January 2006 and additional requests from the oil and gas industry, the Division has revised its requirement that the SWMP be maintained on site during active construction and site inspections, to allow the SWMP to be maintained at a central location in close proximity to the oil/gas field, upon request by the permittee.  The Division has revised Part 6.A.ii of the Oil and Gas fact Sheet (see Appendix B) to document and provide guidance on this change.  In addition, Part I.D.5(b) of the Construction Permit was revised to specifically allow for this practice.

3. Final Stabilization Requirements

a) Flexibility Provided:  Establishment of a vegetative cover is not required for areas returned to cropland.

Change Made

Fact sheet guidance has been revised.

Summary

Portions of an oil and gas site restored to cropland and returned to control of the farmer no longer require establishment of a vegetative cover, because these areas are no longer regulated as construction activity.  The Division has developed guidance (included on page 1 of the Oil and Gas fact sheet; see Appendix B) to document and provide direction on this item.

b) Flexibility Provided:  Stabilized unpaved surfaces can meet the definition of final stabilization.

Change Made
Fact sheet guidance has been revised.

Summary

Those areas that must remain unvegetated for production operations at a well pad, and for road surfaces, can remain as stabilized unpaved surfaces and still meet the definition of final stabilization required for permit inactivation (and thus elimination of inspection and BMP requirements under the permit).  The Division has developed guidance (included on page 1 of the Oil and Gas fact sheet; see Appendix B) to document and provide guidance on this item.

c) Flexibility Provided:  Guidance on the relationship between the Division’s final stabilization requirements and COGCC’s interim reclamation requirements.

Change Made
Fact sheet guidance has been revised.

Summary

Guidance clarifying the Division’s requirement for final stabilization of oil and gas sites, in relation to the COGCC’s interim stabilization requirements, has been added to Part 1.B.iii of the Oil and Gas fact Sheet (see Appendix B).

4. SWMP

a) Flexibility Provided:  Removal of permit requirements for estimate of the run-off coefficient and identification of 100-year flood plain boundaries.

Change Made
Stormwater Construction Permit and associated Rationale have been revised. 

Summary

In order to eliminate SMWP requirements that may not contribute sufficiently to permit compliance to justify the effort in determining accurate values, the Division has removed from the permit the SWMP requirement to provide an estimate of the run-off coefficient and identification of the boundaries of the 100-year flood plain.  Removal of these requirements will be reflected on the Rationale (Sections II.1 and II.2) associated with the Stormwater Construction Permit renewal.

5. Inspections

a) Flexibility Provided:  Post-storm inspections within 24 hours of a storm event; or within 72 hours of a storm event under other conditions.

Change Made
Stormwater Construction Permit and associated Rationale have been revised.  

Summary

In order to provide the entire construction industry an additional 48 hours within which to conduct inspections of sites where construction activity is not ongoing, and where access may be difficult due to prevailing road conditions, the Division has revised the post-storm  inspection requirement in the permit such that post-storm event inspections shall instead be conducted prior to re-commencing construction activities, but no later than 72 hours following the storm event.  This condition would be documented in the inspection report.  This inspection frequency flexibility will be reflected on the Rationale associated with the Stormwater Construction Permit renewal.

b) Flexibility Provided:  Allow for alternative inspection schedule when the schedules required in the permit are shown to be impractical.

Change Made
Stormwater Construction Permit and associated Rationale have been revised.  

Summary

Revisions to the Stormwater Construction Permit clarify that where site specific conditions make complying with the schedules in the permit impracticable, the Division may grant an alternative inspection schedule.  This can be done on a case-by-case basis, allowing for the site specific conditions to be adequately reviewed by the Division.  Part I.D.6(a) of the Construction Permit was revised.

c) Flexibility Provided:  Allow for different inspection frequency requirements for sites that are on different construction schedules, but are under a common plan of development or Field Permit certification. 

Change Made
Stormwater Construction Permit and associated Rationale, and fact sheet guidance have been revised.  This flexibility for the industry was previously provided in guidance to the oil and gas industry; however, it has been formalized in the permit for all construction types.

Summary

A less restrictive schedule, i.e., monthly instead of 14-day inspections, may be used for those sites within a Field Permit that have met the final stabilization preparation criteria, but are awaiting final stabilization.  This is instead of having to wait for all sites under the Field Permit or plan of development to meet the final stabilization preparation criteria.  The Division has revised Part 6.B.i of the Oil and Gas fact Sheet (see Appendix B) to document and provide guidance on this change. In addition, Part I.D.6(a)(2) of the Construction Permit and Section VIII.E of the Rationale were revised.

d) Flexibility Provided:  Allow for completed sites that meet the final stabilization preparation criteria, except for seeding, to transition from 14-day to monthly routine inspections 

Change Needed

Stormwater Construction Permit and associated Rationale have been revised; fact sheet guidance will be revised.
Summary

The permit was changed to allow the less restrictive schedule, i.e., monthly 30-day instead of 14-day inspections, to be used for those sites within a Field Permit that meet the final stabilization preparation criteria and are awaiting final stabilization, even if seeding has not been completed due to seasonal conditions.  This allows the operator to wait for more favorable growing conditions before seeding.  The Division will revise Part 6.B.i of the Oil and Gas fact Sheet (see Appendix B) to document and provide guidance on this change. In addition, Part I.D.6(a)(2) of the Construction Permit and Section II.M.2 of the Rationale were revised.

e) Flexibility Provided:  Allow for reduced inspection frequency for sites where the only construction activity remaining will not disturb the ground surface.
Change Needed

Stormwater Construction Permit and associated Rationale have been revised; fact sheet guidance will be revised.

Summary
The permit was changed to allow the reduced inspection frequency for completed sites as long as all construction activities that disturb the ground surface must be completed.  Construction activities that can be conducted without disturbance of the ground surface, such as some oil well completion activities, would not prohibit a site from otherwise qualifying for the reduced inspection frequency.  The Division will revise Part 6.B.i of the Oil and Gas fact Sheet to document and provide guidance on this change. In addition, Part I.D.6(a)(2) of the Construction Permit and Section II.M.2 of the Rationale were revised.
6. Memorandum of Agreement 

Change Needed

Not applicable.
Summary

A draft MOA is under development to define roles and responsibilities between the Division and COGCC pertaining to jurisdiction for stormwater discharges associated with oil and gas construction activities.
7. Summary of Changes to Stormwater Construction Permit Renewal

The CDPS Stormwater Construction general permit expires on June 30, 2007.  The listed changes are to be extended to the entire construction industry.  In summary, the significant revisions made to the permit submitted in draft form for Public Notice on March 23, 2007 include:

a) Changes to the SWMP Contents:
· the requirement for an estimate of the run-off coefficient was removed

· the requirement to identify boundaries of the 100-year flood plain was removed 

b) Changes to the Stormwater Management Controls:

· a requirement for the identification of a SWMP administrator was added

· a requirement for additional details for the evaluation of potential pollutant sources was added

· a requirement for identification of BMPs used for dedicated concrete or asphalt batch plants, vehicle tracking control, and on-site building waste and concrete wash out activities was added

· a requirement for BMP installation specifications was added

· the requirement for SWMP changes to be made “immediately” has been changed to “as soon as practicable, but in no case more than 72 hours after the change(s) in BMP installation and/or implementation occur at the site”

c) Changes to Inspection Requirements

· clarification was added that post-storm inspections must be conducted within 24 hrs of the storm event 

· an allowance of an alternate post-storm inspection schedule was added (allows up to 72 hours for those sites where no construction activities will occur during the 48 hours following a storm event)

· clarification was added regarding the permittee’s option to request, on a case-by-case basis, a different inspection schedule when site conditions make the baseline or alternate schedule impractical

· an allowance was added for completed sites that meet the final stabilization preparation criteria, except for seeding, to transition from 14-day to monthly routine inspections

· the requirements for sites to qualify for reduced inspection frequency have been slightly modified, to allow the reduced frequency when construction activities can be conducted without disturbance of the ground surface

d) Changes to Terms and Conditions

· a requirement to address specific items for inspections and inspection records was added

· a requirement to address BMP maintenance activities immediately after discovery of problems was added

· a section was added that addresses TMDLs for discharges to a water body for which a stormwater-related TMDL is in place

e) Other Changes 

· the allowance for small construction activities to be issued a short-term certification has been deleted

· the section on non-compliance notification was clarified

Appendix A – Statement of Basis and Purpose from January 2006 Hearing

Appendix B – Oil and Gas Construction Fact Sheet

Appendix C – Oil and Gas Construction Research Results

Appendix D – Stakeholder Process Participants, Comments Log

Appendix E – Stakeholder Concerns 

Appendix F – Stakeholder Proposed Solutions 

The draft Stormwater Construction Permit, Rationale, and Division response to comments are available on the Stormwater Program website at: http://www.cdphe.state.co.us/wq/PermitsUnit/stormwater/index.html
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