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I.
“LIFE ACQUIRES MEANING WHEN WE FACE THE CONFLICT BETWEEN OUR DESIRES AND REALITY.”
 --  Deng Ming-Dao
Taoist Philosopher,

Martial Arts Master
II.
OUR DESIRE IS WATERSHEDS ARE OF PARAMOUNT SOCIAL, ENVIRONMENTAL AND ECONOMIC VALUE V. AN EXAMINATION OF COUNTY’S AUTHORITY TO PROTECT WATERSHEDS.
III.
THE AUTHORITY OF A COLORADO COUNTY IS LIMITED TO THAT WHICH IS DELEGATED BY THE COLORADO CONSTITUTION OR STATUTE.
As a political subdivision of the state, a county, and its commissioners, possess only such powers as are expressly conferred upon them by the constitution and statute, and such incidental implied powers as are reasonably necessary to carry out such express powers.  Bainbridge, Inc. v. Board of County Comm’rs, 964 P.2d 575 (Colo. App. 1998).
IV.
SOURCES OF COUNTY AUTHORITY:


There is not a County analogue to the municipal watershed statute that expressly confers County regulatory authority over watersheds; but the following statutes can reasonably be used regarding watersheds:


1.
Local Government Land Use Control Enabling Act; C.R.S. 29-20-101 et seq.  “Each local government within its respective subdivision has the authority to plan for and regulate the use of land by … regulating the use of land on the basis of the impact thereof on the community or surrounding areas … (and) planning for and regulating the use of land so as to provide planned and orderly use of land and protection of the environment in a manner consistent with constitutional rights.”  C.R.S. 29-20-104(1)(g) and (h).


2.
County Planning And Building Codes; C.R.S. 30-28-101 et seq.  “Upon receipt of a complete preliminary plan submission, the (Board) shall distribute copies … to the local conservation district board … for explicit review and recommendation regarding … watershed protection.”  C.R.S. 30-28-136(1)(f).


3.
Areas And Activities of State Interest Act; C.R.S. 24-65.1-101 et seq. (“1041”).  The Act authorizes a County (and a municipality) to designate certain areas and activities of “state interest” and regulate them.
The Act authorizes the County to designate certain areas of state interest from among four specific categories:

a. Mineral resource areas;

b. Natural hazard areas;

c. Areas containing or having a significant impact upon, historical, natural, or archaeological resources of statewide importance; and

d. Areas around key facilities in which development may have a material effect upon the key facility or the surrounding community.

The Act also authorizes the County to designate certain activities of state interest from among nine specific categories:

a. Site selection and construction of major new domestic water and sewage treatment systems and major extension of existing domestic water and sewage treatment systems;

b. Site selection and development of solid waste disposal sites (with certain exceptions);

c. Site selection of airports;

d. Site selection of rapid or mass transit terminals, stations or fixed guideways;

e. Site selection of arterial highways and interchanges and collector highways;

f. Site selection and construction of major facilities of a public utility;

g. Site selection and development of new communities;

h. Efficient utilization of municipal and industrial water projects; 

i. Conduct of nuclear detonations.

4.
Individual Sewage Disposal Systems Act; C.R.S. 25-10-101 et seq.  “In order to preserve the environment and protect the public health and water quality; to eliminate and control causes of disease, infection, and aerosol contamination; and to reduce and control the pollution of the air, land, and water, it is declared to be in the public interest to establish minimum standards and rules for individual sewage disposal systems in the State of Colorado and to provide the authority for the administration and enforcement of such minimum standards and rules.”  C.R.S. 25-10-102.

V.
CHALLENGES TO COUNTY AUTHORITY; BACKGROUND ON LAW OF PREEMPTION.

The discussion regarding who can regulate what aspect of oil and gas operations has, for decades, centered on the issue of preemption.

· Does one governmental entity control an area to the preclusion of another government’s participation

· As you know, or can imagine, this has been a contentious issue between federal government and state government; between state government and local government; and sometimes between federal and state government together against us, your local government.

A brief summary of preemption law is that there are 3 kinds of preemption: express, implied or by operational conflict.

A state statute may preempt a County regulation where:

(1)  
the statute expressly states that all local authority over the subject matter is preempted; or 

(2)
the implied legislative intent was to occupy completely a given field; or    

(3)  
the County’s regulation’s “operational effect” would “materially impede or destroy” the state interest.

VI.
“IF YOU DON’T LIKE THE NEWS, GO OUT AND MAKE SOME OF YOUR OWN.”
Wes “Scoop” Nisker

Newscaster, Buddhist poet
(Explanation of “performance zoning” v. “Euclidean zoning”.)

How can we use those sources of County activity:

a. Land Use Resolution Special Geographic areas/zoning
b. 1041 designations

c. ISDS Special areas

d. Gunnison County Temporary Oil and Gas Regulations

Example of how County authority intersects with the law of preemption, and what that implies for watershed protection:

The Colorado Court of Appeals and the Colorado Supreme Court have held – over the passed 15 years – that nothing in the state Oil and Gas Conservation Act expressly or impliedly completely preempts local government authority to regulate oil and gas development.  That is, both the state and local governments have an interest in oil and gas development and the primary goal is to achieve harmonious application of both the state and local regulatory schemes.

So in the most recent Colorado litigation on this subject, involving Gunnison County on one side, and the state and the industry on the other, the Colorado Court of Appeals examined whether Gunnison County’s regulations, on their face, created an “operational conflict”.  That is, using the test developed in those decades of litigation, do Gunnison County’s regulations “materially impede or destroy” the state regulatory scheme – or can Gunnison County’s regulations “be harmonized” with the state regulatory scheme. 

After reviewing Gunnison County’s Temporary Oil and Gas Regulations, the Court of Appeals approved Gunnison County’s authority to regulate the following subjects regarding oil and gas operations:

1. drainage and erosion control;

2. access roads;

3. public roadway an traffic impacts;

4. wildlife and wildlife habitat;

5. livestock and livestock grazing;

6. recreation impacts;

7. surface water quality and impacts to public or private wells;

8. waterbody setbacks;

9. cultural and historic resources;

10. wildfire hazards;

11. geologic hazards;

12. emergency response.

The Court of Appeals upheld, on their face, the vast majority of Gunnison County’s regulations.   I think that this decision was due, in large part, to how the Gunnison County regulations were written.

There are two basic kinds of regulations: “prescriptive regulations and performance based” regulations.

Prescriptive regulations have numbers or specific measurements in them (like a set back from a property line of 25 feet).  This type of regulation can easily create an operational conflict.  (if the state requires a set back of only 50 feet.)
Gunnison County has decided to adopt Performance Based Regulations.  With this type of regulation we acknowledge that:

· Industry knows some aspects of oil and gas operations better than us.

· We, the local government, know the problems that can be caused by oil and gas operations.  So, we list the problems to avoid and ask industry to offer proposed solutions.  We can then determine if the proposed solution is sufficient.  For instance “the oil and gas operation shall not cause significant erosion and sedimentation and shall be conducted in accordance with (an approved) drainage and erosion plan.”  We don’t tell industry how to solve the problem; but we do review the proposed solution to ensure that it is satisfactory.
This method is more likely to avoid an operational conflict, gives credit to industry for their knowledge and ability to avoid and solve problems, and creates room for different solutions in different geologic and environmental situations.

Please remember, as Gunnison County does, that the Court of Appeals approved – generally – Gunnison County’s regulation of these aspects of oil and gas operations.  With each individual application, Gunnison County must exercise diligence and discipline so that individual conditions to an approval themselves do not create operational conflicts.

Perhaps as important as the issue of preemption by state statute, the Court of Appeals also considered whether the Gunnison County regulations are preempted by federal law.  That is, whether a county is impliedly preempted from regulating oil and gas operations on federal land.  The Court of Appeals concluded: nothing in the Federal Mineral Leasing Act of 1920, the Mineral Leasing act For Acquired Lands of 1947, the Federal Onshore Oil and Gas Leasing Reform Act of 1987, the National Forest Management Act, the Federal Land Policy Management Act, or the Energy Policy Act of 2005 explicitly or impliedly preempts a County’s regulatory authority over oil and gas operations on federal lands.

Gunnison County is 90% federal land – BLM, Forest Service or otherwise – so this decision is significant.  The land ownership pattern is similar in most of Western Colorado – an example is the Roan Plateau – so the decision is significant for other counties as well.
VII.
“POLITICS IS THE ART OF THE POSSIBLE, THE ATTAINABLE – THE ART OF THE NEXT BEST.”
Otto von Bismarck

Chancellor of the German Empire, 1815 – 1898

How can a County augment its authority?

a. Fully participate in state regulatory processes; e.g Water Quality Control Commission stormwater discharge, triennial review of stream segment classifications)

b. Coalitions; Gunnison County/Upper Gunnison River Water Conservancy District/High Country Citizens Alliance/Gunnison County Stockgrowers
c. Continue to explore: C.R.S. 30-11-101 (1)(k) which authorizes a County to “coordinate” with the U.S. Secretarys of Interior and Agriculture regarding watershed protection.
VIII.
CONCLUSION.

“As an organizer I start from where the world is, as it is, not as I would like it to be.”

-- Saul Alinsky

“Don’t agonize. Organize.”

-- Florynce Kennedy

“If you want to build a ship, don’t herd people together to collect wood and don’t assign them tasks and work, but rather teach them to long for the endless immensity of the sea.”

-- Antoine de Saint-Exupery.
The Little Prnce
Presentation to Western Colorado Congress.11/8/07

1

